STATE OF WEST VIRGINIA

At a Regular Term of the Supreme Court of Appeals continued and held at
Charleston, Kanawha County, on the 15th day of June, 2022, the following order was
made and entered:

Re: Request for Public Comment on Proposed Amendments to the
West Virginia Rules of Civil Procedure, No. 21-Rules-12

In 2019, the Court established a committee to review the West Virginia Rules of
Civil Procedure and propose amendments. The committee members include the Honorable
Judge Joseph K. Reeder, Judge of the Circuit Court of Putnam County, and attorneys Marc
E. Williams, Thomas J. Hurney, Jr., Anthony J. Majestro, J. Zak Ritchie, and Amanda J.
Taylor. On August 13, 2021, the committee submitted its proposed amendments to the
Court. At a scheduled conference, the Court voted to publish the committee’s proposed
amendments for public comment for a period of ninety days. The Court takes no position
at this time on the committee’s proposed amendments.

The proposed amendments are published for a ninety-day period of public
comment. All comments must be filed in writing with the Clerk of the Court no later than
September 13, 2022. The Court specifically requests that interested entities submit a single
set of comments on behalf of the entity where feasible. At the conclusion of the public-
comment period, the Court will carefully consider the proposed amendments and the public
comments received. At that time, the Court may, in its discretion, revise the West Virginia
Rules of Civil Procedure.

The committee’s proposed amendments are set forth in this order. Proposed
additions are indicated by underlining, and proposed deletions are indicated by
strikethrough.

West Virginia Rules of Civil Procedure

L Scope of Rules — One Form of Action

Tate S eapegrrlpamposearrles

Rule 1. Scope and purpose.

These rules govern the procedure in all civil actions and proceedings in West Virginia

tnal courts of record—m—aH—&e&ens—sm-ts—ePeﬂaeﬂud*eBLpreeeeémg&eﬁ.}ewMamfe

xcept stated in Rule 81 They sh&l—lmust be construed—aﬁd admlmstered and
employed by the court and the parties to secure the just, speedy, and inexpensive
determination of every action and proceeding.

COMMITTEE COMMENT ON RULE 1




Rule 1 is changed to be consistent with the corresponding federal rule. The Rule uses the
word “must” rather than the word “should.” The remainder of the proposed changes are
only to the style and organization of the rule and are intended to make the rule more easily
understood.

Riule 2-Oneform-ofaction- Rule 2. One form of action.
There shall-beis one form of actionte-beknown-as~““—the civil actionZ.

COMMITTEE COMMENT ON RULE 2

Rule 2 is changed to be consistent with the corresponding federal rule. There are no
substantive changes to Rule 2.

IL. Commencement of Action; Service of Process, Pleadings, Motions and Orders

Rule 3. Commencing an action.

Cemplaint—A civil action is commenced by filing a complaint with the court.

(a) For a complaint naming more than one individual plaintiff not related by marriage,
a derivative or fiduciary relationship, each plaintiff shalmust be assigned a separate
civil action number and be docketed as a separate civil action and be charged a separate
fee by the clerk of a circuit court.

(b) Civil case information statement. Every complaint shallmust be accompaniedby
a completed civil case information statement, or the electronic equivalent. in the form

prescribed by the Supreme Court of Appeals.

COMMITTEE COMMENT ON RULE 3

The title of Rule 3 is changed to be consistent with the corresponding federal rule. The rule
otherwise maintains the language of the current West Virginia Rule except that subsection
(c) of the current rule concerning divorce complaints is deleted. Divorce proceedings are
governed by the Rules of Practice and Procedure for Family Court. The rule maintains the
requirement of a civil case information statement which is not required in the
corresponding federal rule. A completed civil case information sheet must accompany a




complaint before a clerk has authority to file a complaint. See Syl. Pt. 5, Cable v. Hatfield,
202 W.Va. 638, 505 S.E.2d 701 (1998). Application of the Rule in cases where electronic
filing is required is addressed in the West Virginia Trial Court Rules. See W.Va. Trial
Court Rule 15A.17.

Rele 4-Swmmons- Rule 4. Summeons.

(a) Contents and Amendments.

a Contents. A summons must:

(A)  name the court and the parties:

(B)  bedirected to the defendant:

(C) state the name and address of plaintiff’s attorney or. if
unrepresented. the plaintiff:

anepfeseﬂ%ed—ef—t-he—p}am&ﬁf—k—shaﬂ—alse—state the time w1th1n Wthh the
defendant must appear and defend;and;

(E) notify the defendant that a failure to de-se—willappear and defend
may result in a default judgment by-default-against the defendant for the

relief demanded in the complaint—Fhe-court-may-allow-a-sammons-to-be
amended-

(F)  besigned by the clerk: and

(G)  Dbear the court’s seal.

2)  Amendments. The court may permit a summons to be amended.

(b) Issuance. —Upen-thefiling-ofOn or after filing the complaint, the elesk=shall
forthwith-issaeplaintiff must present a summons to be-served-as-directed-bythe clerk
for signature and seal. If the summons is properly completed. the clerk must sign. seal
and issue it to the plaintiff for service on the defendant. A summons, or a copy efthe
semmons—ifthat is addressed to multiple defendants, shallmust be issued for each
defendant to be served.

(c) Service-with-eemplaint; by whemmade—,
(1)  In General. A summons shallmust be served tegether-with a copy of the




complaint. The plaintiff is responsible for directing-the-clerk-inthe-mannerof
serviee-ofhaving the summons and complaint served within the time allowed under

subdivision-Jgby Rule 4(i) and must furnish the necessary copies to the person
who makes service.

(2 By Whom.
(A) @) Service-may-be-effected-by-anyA person whe-is-net-a-party-and

who is at least 18 years ef-ageold and not a party may serve a summons and
complaint.

B) 3By Deputy Sheriff. At the plaintiff’s request-ofthe plaintiff, and
upon payment of the-applicable fees and costs-of, servicethe-elerk—shall:

may be made by a deputy sheriff.

(C©) Eerward-acopyofthesummens-and complaintBy the Clerk to the

Secretary of State;. Upon payment of applicable fees and costs by the

plaintiff. the clerk must serve the West Virginia Secretary of State as
statutory attorney-in-fact; for service as specified by any applicable statute.

(D)  To the Secretary of State. A party may. upon payment of applicable
fees. serve the West Virginia Secretary of State as statutory attorney-in- fact
for service as specified by any applicable statute.

(E) By the Clerk, upon payment of applicable fees, by either certified
mail or by first class mail. as directed by the plaintiff.

(d) Manner of Service. Service may be effectuated by personal or substitute service

shalland must be made in-the-following mannerupon:

(1)  Individuals—Serviee—upon-An individual, other than am—nfanta minor,
incompetent person; or eenvietmay-be-madeincarcerated person within the State of

West Virginia by:

A) ek
personally Personaldehvex V3OF

(B) Deliveringleaving a copy of the summons and complaint at the
mdﬁz}dual—smdlwdual E dwelhng pl-aee—or usual place of abode ’ée—a—membef




someone the age of 18 or above who resides there:

(C©)  Delivering a copy ef-thesammeons-and-eomplaint-to an agent or

attorney-ln -fact authorized by appointment or statute to receive er-aeecept

service of the-sammens-and-complaintin-the-individual's behalfprocess for

the individual;-er

(D) ByDeputySheriff;

(E)  From the Secretary ofState:

(F)  @)-By Certified Mail from the Clerk-sending. The clerk may send
a copy of the summons and complaint te-the-individual-to-be-served-by

certified mail, return receipt requested, and delivery restricted to the
addresseeindividual to be served; or

(G) @By First Class Mail from the Clerk-sending. The clerk may send
a copy of the summons and complaint by first class mail, postage prepaid;
to—the—persen—te—be—servedpre-paid, with two copies of a notice and
acknowledgmentacknowledgement conforming substantially to Form 14
andl1 with a return envelope, postage prepaid;pre-paid and addressed to the
clerk to the individual to be served.

The plaintiff shallmust furnish the person making service with such copies
of the summons and complaint or order as are necessary and shall
advaneemust pay the costs of service. For service by certified mail from the
clerk, the plaintiff shallmust pay te-the clerk a fee of twenty dollars for each
complaint to be served. For service by first class mail from the clerk, the
plaintiff shallmust pay te-the clerk a fee of five dollars for each complaint
to be served.

Service pursuant to subdivisienRule 4(d)(1)(BF) shallor (G) must not be the
basis for the entry of a default or a judgment by default unless the record
contains a return receipt showing acceptance by the defendant or a return
envelope showing refusal of the registered—er—certified mail by the
defendant. If delivery of the summons and complaint pursuant to
subdivisionRule 4(d)(1)(BF) or (G) is refused, the clerk, promptly upon
receipt of the notice of such refusal, shalmust mail to the defendant, by first
class mail, postage prepaid, a copy of the summons and complaint and a
notice that despite such refusal, the case will proceed and that judgment by
default willmay be rendered against the defendant unless the defendant
appears to defend the suit. Any such default or judgment by default
shallmust be set aside pursuant to Rule 55 (c) or Rule 60(b) if the defendant
demonstrates to the court that the return receipt was signed by or delivery
was refused by an unauthorized person.




The notice and aeknewledgmentacknowledgement of receipt of the
summons and complaint pursuant to subdivisienRule 4(d)(1)(EG) shalimust
be executed in the manner prescribed on Form +411. Unless good cause is
shown for failure to complete and return the notice and
acknowledgmentacknowledgement of receipt of the summons and
complaint pursuant to sebdivisienRule 4(d)(1)(EG) within twenty—+20)21
days after mailing, the court may order the payment of the cost of personal
service by the perseaindividual to be served.

Service pursuant to subdivisienRule 4(d)(1)(EG) shallmust not be the basis
for entry of default or a-judgment by default unless the record contains a
notice and acknewledgmentofacknowledgement of receipt of the summons
and complaint. If no acknowledgment of service pursuant to
subdivisionRule 4(d)(1)(EG) is received by the clerk within twenty20)21
days after the date of mailing, service of such summons and complaint
shallmust be made under subdivisions (d)(1)(A), (B), (C), ex(D)_or (E).

2) Infants-and-Incompetents Under14-Years— Upon—an-infantA _minor or
mcompetent younger-than—14-years-efage;person. A minor or an incompetent
person in West Virginia must be served by delivering a copy of the summons and

complaint to the mfaﬂt—s—er—meempetent—smfant s or incompetent person’s guardian
or conservator who is resident in the State;-es;,. If there be no such guardian or

conservator, then to either the infant's—er-incompetent'sinfant’s or incompetent
person’s father or mother if they be found in the State. If there is no such guardian
or conservator and #=the father or mother cannot be found in the State, service of
the-summens-and-complaint-shallmust be made upon a guardian ad litem appointed
under Rule 17(c). But, if any of the persons upon whom service is directed to be
made by this paragraph is a plaintiff, then service shallmust be upon the person who
stands first in the order named in this paragraph who is not a plaintiff.

(k)] (D—Conviets—Incarcerated persons. Upon a person confined in the

penitentiary or jail of this or any other state, or of the United States, by delivering
acopy of the summons and complaint to that persea'sperson’s committee, guardian,
or like fiduciary resident in the State;-es,. If there be no such committee, guardian;
or like fiduciary, or if the committee, guardian; or like fiduciary is a plaintiff, then
service must be made upon a guardian ad litem appointed under
Rule 17(c).

@ Corporations, Partnerships or Associations

(A)  )Domestic Private Corporations. Service upon a domestic private
corporation; by:




(i) A)y-by—delivering or mailing in accordance with paragraphRule
4(3c)-abeve(2) a copy of the summons and complaint to an officer,

director; or trustee thereof;-ex;. If no such officer, director; or trustee be
found in the State, by delivering a copy thereof to any agent of the
corporation including, in the case of a railroad company, a depot or
station agent in the actual employment of the company; but excluding,
in the case of an insurance company, a local or soliciting agent; or

(ii) @B)by-delivering or mailing in accordance with paragraphRule 4(1c)
abeve(2) a copy thereefof the summons and complaint to any agent or
atterney-in-faetattorney-in-fact authorized by appointment or by statute

to receive or accept service inof process on its behalf.

B)  )Domestic Public Corporations.

(D AYpea—a-City, town; or village; by delivering or mailing in
accordance with paragraphRule 4(3c)-ebeve(2) a copy of the summons
and complaint to its mayor, city manager, recorder, clerk, treasurer, or
any member of its esuneilcounsel orboard of commissioners:.

(i) @B)Ypoen-a-County commission ef-any-eeunty-or other tribunal

created to transact county business; by delivering or mailing in
accordance with paragraphRule 4(1c)-abeve(2) a copy of the summons
and complaint to any commissioner or the clerk thereof-es;. If they be
absent, to the prosecuting attorney of the countys;.

(lii) ¢©)Ypen—=a-Board of education; by delivering or mailing in
accordance with paragraphRule 4(3c)-abeve(2) a copy of the summons
and complaint to the president or any member thereof-es;, If they be
absent, to the prosecuting attorney of the countys.

(iv) @)Upen-any-Other domestic public eerperation;-()corporations.

including state agencies by delivering or mailing in accordance with
paragraphRule 4(1c)-abeve(2) a copy of the summons and complaint to
any officer, director; or governor thereof; or Gi)by delivering or mailing
in accordance with paragraphRule 4(4c)-abeve(2) a copy thereefof the
summons and complaint to an agent or atterney-infaetattorney-in-fact
authorized by appointment or by-statute to receive or accept service inon
its behalf.

(Q) (17-}Forelgn corporatlons and busmcss trusts quahﬁed to do busmess—

te—de—busmess in the State— by dehverlng or ma111ng in accordance Wlth
paragraphRule 4(1c)-abeve(2) a copy of the summons and complaint as
provadedin the same manner as service upon a domestic private corporation




as set forth in Rule 4(d)(54)(A).

D) (8)—Forelgn corporatlons and busmess trusts not quahﬁed to do
business: i : udinga ha
ﬁet—quahﬁed—t&deleusmess in the State—

{A)- by delivering or mailing in accordance with paragraphRule 4(ic)
above(2) a copy of the summons and complaint to any officer, director,
trustee; or agent of such corporation; or

{B)- by delivering or mailing in accordance with paragraphRule 4(1c)-abeve
eopies-thereef(2) a copy of the summons and complaint to any agent or
atterney-in-faetattorney-in-fact authorized by appointment or by statute to
receive or accept service inon its behalf.

E) ®—Unincorporated associations——Upen—an—unincorporated
assectation-whiehis subject to suit under a common name, bybut delivering

in accordance with Rule 4(c)(2) a copy of the summons and complaint to

any ofﬁcer dlrector or governor thereof or Mehaw&ﬁmgm

to any agent or a%temey—m—faetattome\- -1n-fact authorlzed by appomtment
or by statute to receive or accept service inon its behalfi-er. If no such
officer, director, governor; or appointed or statutory agent or atterney—in
faetattorney-in-fact be found in the State, then by delivering or mailing in
accordance with paragraphRule 4(1c)-abeve(2) a copy of the summons and
complaint to any member of such association and publishing notice of the
pendency of such action once a week for two successive weeks in a
newspaper of general circulation in the county wherein such action is
pending. Proof of publication of such notice is made by filing the
publisher'spublisher’s certificate of publication with the court.

(e) Constructive Service.

)

Service by Publication. If the plaintiff files with the court an affidavit;

(A)  That the defendant is a foreign corporation or business trust for
which no officer, director, trustec, agent; or appointed or statutory agent or
atterney-in-factattorney-in-fact is found in the State upon whom service may
be had; or

(B)  That the defendant is a nonresident of the State for whom no agent;
or appointed or statutory agenterattorney-infaetattorney-in-fact is found in

the State upon whom service may be had; or

(C)  That the plaintiff has used due diligence to ascertain the residence
or whereabouts of the defendant, without effect; or

(D)  That process, delivered to the sheriff of the county in which the




defendant resides or is, has twice been delivered to such officer and has been
returned without being executed; or

(E)  That there are or may be persons, other than those named in the
complaint as plaintiff and defendant; interested in the subject matter of the
action; whose names are unknown to the plaintiff and who are made
defendants by the general description of unknown defendants; then the clerk
shallmust enter an order of publication against such named and/or unknown
defendants. Every order of publication shalmust state the titlecaption of the
action; the object thereof; the name and address of the plaintiffsplaintiff’s
attorney, if any; that a copy of the complaint may be obtained from the clerk;
and that each named and/or unknown defendant must appear and defend on
or before a date set forth in the order, which shkallmust be not fewer than 30
days after the first publication thereof; otherwise, thatjudgment by default
willmay be rendered against the defendants at any time thereafter. Every
such order of publication shallmust be published once a week for two
successive weeks (or fer=such period as may be prescribed by statute,
whichever period is longer) in a newspaper of general circulation in the
county whereinwhere such action is pending. Proof of service by
publication is made by filing the publisher'spublisher’s certificate of
publication with the court.

2 Service by Mailing. When plaintiff knows the residence of a defendant upon
whom service has been unsuccessfully attempted as described in Rule 4(e)(1)(D), or
when plaintiff knows the residence of a nonresident defendant or the principal office
of a nonresident defendant foreign corporation or business trust for which no
officer, director, trustee, agent, or appointed or statutory agent or attorney in fact is
found in the State upon whom service may be had, plaintiff shallmust obtain
constructive service of the summons and complaint upon such defendant by the
method set forth in Rule 4(d)(1)(D). The summons in such instance shallmust notify
the defendant that the defendant must appear and defend within thirty days of the
date of mailing pursuant to Rule 4(d)(1)(D); otherwise, that judgment by default
willmay be rendered against the defendant at any time thereafter. However, service
pursuant to Rule 4(d)(1)(D) shallmust not be the basis for the entry of a judgment by
default unless the record contains a return receipt showing acceptance by the
defendant or a return envelope showing refusal of the certified mail by the
defendant. If delivery ofthe summons and complaint sent by certified mail is refused,
the clerk, promptly upon notice of such refusal, shallmust mail to the defendant,
first class mail, postage prepaid, a copy of the summons and complaint and a notice
that despite such refusal the case will proceed and that judgment by default will be
rendered against defendant unless defendant appears to defend the suit. If plaintiff
is unable to obtain service of the summons and complaint upon such defendant by
use of the method set forth in Rule 4(d)(1)(D), then, upon affidavit to such effect
filed with the court, the clerk shalimust issue an order of publication, and the
procedures described in subdivision (e)(1) shallmust be followed to effectuate
constructive service.




(f) Personal Service Outside State. Personal service of a copy of the summons and
complaint may be made outside of this State on any defendant. If any such defendant be
then a resident of this State and if the plaintiff shalimust. during the pendency of the
action, file with the court an affidavit setting forth facts showing that the defendant is
such a resident, such service shallmust have the same effect as personal service within
this State and within the county of the defendant's residence; otherwise, such service
shallmust have the same effect as constructive service. In either case, the summons
shallmust notify the defendant that the defendant must appear and defend within 30 days
after service, otherwise judgment by default willmay be rendered against the defendant
at any time thereafter.

(2) Summons; Service Thereof in Addition to Constructive Service. The plaintiff
may, at any time before judgment, have a copy of the summons and complaint served
on a defendant in the manner provided by subdivisions (d) or (f) of this rule, although
constructive service under subdivision (e) of this rule has been made. After such service
under subdivision (d) of this rule, the action shallmust proceed as in other cases of
personal or substituted service within the State; and after such service under
subdivision (f) of this rule, the action shalimust proceed as in other cases of personal
or constructive service.

(§)) @)-Affidavit Required. Proof of service must be made to the court. Except

for service by a deputy sheriff. proof must be by the server’s affidavit.

(2)  Preeflalidity of Service-orPublieation—The person-serving-the process

Amending Proof. Failure to rove service ex-publication-within-the
tme-required-does not affect the validity of the-service-of. The process,notice;or

erdercourt may permit proofofserviceto beamended.

entered-

(i) do-Time Limit for Service. If i

apen-a defendant is not served within 120 days after the filing-efthe-complaint is filed,
the court;-apen—on motion or on its own initiative-after notice to the plaintiff-shall —

10




must dismiss the action without prejudice as=teagainst that defendant or direetorder
that service be effeetedmade within a specified time;provided-that. But if the plaintiff
shows good cause for the failure, the court shallmust extend the time for service for an
appropriate period.

COMMITTEE COMMENT ON RULE 4

Rule 4 has been changed in format to be substantially consistent with the corresponding
federal rule of civil procedure and for ease of identifying the methods and manner of
service. However, certain provisions of the corresponding federal rule, specific to federal
law, have been deleted and state specific provisions per the current rule have been
maintained.

Subdivision (c)(2) deletes any reference to the court ordering service by the sheriff and
maintains that service by the sheriff is upon payment of applicable fees and costs.

Subdivision (d) maintains the ability to serve via certified mail and first-class mail if served
by mail from the clerk and also maintains the ability to serve through the West Virginia
Secretary of State pursuant to West Virginia law. Subdivision (d) also increases the time
for return of a notice and acknowledgement of receipt of the summons and complaint to 21
days to be consistent with other time frame rules proposed to be increased throughout the
Rules.

The waiver provision of the federal rule is not recommended for adoption in the state rule.

The provision for personal service has been changed to permit service upon a person 18 or
above as in the current West Virginia rule rather than “someone of suitable age and
discretion who resides there” per the federal rule. The Committee specifically considered
the current stated minimum age of 16 and recommends an increase to the age of 18 for an
individual to accept service of process for another so that only adults are subject to service
of process.

The provision for serving the Secretary of State also includes those instances when the
Secretary of State is an attorney-in-fact.

The proposed rule deletes the distinction between service on infants and incompetents 14
or younger and those age 14 or older. The proposed rule also changes reference from
“convict” to “incarcerated person” and includes those incarcerated in jails as well as
penitentiaries.

The proposed rule maintains the various subdivisions of the current rule with respect to
service on domestic private corporations, domestic public corporations, foreign
corporations and business trusts qualified to do business, foreign corporations and business
trusts not qualified to do business, unincorporated associations and deletes provisions in
the federal rule concerning serving the United States, its agencies, corporations, officers or

11




employees.

Provision (d)(4)B)(4) includes a proposal to specifically identify state agencies as
domestic public corporations per Syl. Pt. 1, White v. Berryman, 187 W.Va. 323, 418 S.E.

917 (1992).

Rule 4.1 Service of other process.

(a) Generally. Whenever an order of court provides for service of a rule, or of an order
in lieu of summons or a rule, upon a party, service shallmust be made in the manner
provided in Rule 4(d), unless the order prescribes a different mode of service. Rule 45
governs the service of subpoenas.

(b) Process part of record. Original, mesne, and final writs and process of every
nature, and proofs of service and returns endorsed thereon, and all orders and notices
served or published, and all proofs of service and certificates of publication and all
other papers filed in relation to such process, orders, and notices, are a part of the record

of an action for all purposes.

COMMITTEE COMMENT ON RULE 4.1

Rule 4.1 is the same as the prior rule except that it uses the word “must” rather than the
word “shall”. Changes to the corresponding federal rule are inapplicable.

Rule 5. ServieeServing and Filing ef-Pleadings and Other Papers.

(a) Service: When Required.

(1)  In General. Unless these rules provide otherwise, cach of the following
papers must be served on every party:

(A)  an order stating that service is required:

@ o o o = c o o = A

subseque&t—tea uleadlnv_ ﬁled after the ongmal complalnt unless the court
otherwise-orders otherwwe under Rule 5(c) because efthere are numerous
defendants E be-served-upen

(C) adiscovery paper required to be served on a party. unless the court

12




orders otherwise:

(D)  a wrtten motion-ether-than, except one whiehthat may be heard ex
parte;; and-every

(E)  awritten notice, appearance, demand, offer of judgment, designation

of record on appeal aﬁdor any 51m11ar p&per—shall—be—sefved—upeﬂ—eaeh—ef

pam'es;

(@)  Ifa Party Fails to Appear. No service need-be-made-on-partiesis required
on a party who is in default for failurefailing to appear except that-pleadings

asserting new-or-additional-elaimsas provided in Rule 55(b)(2). Butapleadingthat

asserts a new claim for relief against them—shallsuch a party must be served upen

them-in-the-manner-provided-for service-of summensinon that party under Rule 4.

(b) Service: How Made.

(1)  Serving an Attorney. If a party is represented by an attorney. service under
this rule must be made on the attorney unless the court orders service on the party.

(2) Servicein General. A paperisserved underthisruleby:

(A)  handing it to the person:

(B) leavingit:

@ at the person's office with a clerk or other person in charge
or. if no one is in charge. in a conspicuous place in the office: or

(i)  if the person has no office or the office is closed. at the
person's dwelling or usual place of abode with someone the age of
18 or above and of suitable discretion who resides there:

13




(C) mailing it to the person's last known address—in which event
service is complete upon mailing:

(D) leaving it with the court clerk if the person has no known address:

(E) in counties where West Virginia E-Filing is utilized. by electronic
service pursuant to Rule 15 of the West Virginia Trial Court Rules. or
otherwise by sending it by facsimile transmission pursuant to Rule 12 of the
West Virginia Trial Court Rules:

(F)  sending it by other electronic means if the person consented in
writing—in which event service is complete upon transmission. but is not
effective if the serving party learns that it did not reach the person to be
served: or

(G) delivering it by any other means that the person consented to in
writing—in which event service is complete when the person making
service delivers it tothe agency designated to make delivery.

(c) Serving Numerous Defendants.

a

General. If an actlon 1nv01ves an unusually large ﬂumbersnumber of defendants

the court may, upeﬂon motion or efon 1ts ewn—tmﬂaﬁv%may order that—semeeef

2)

(A) defendants' pleadings and replies to them need not be served on

other defendants:

(B) any eress-elaimcrossclaim, counterclaim, ermatter-constitytingan
avoidance, or affirmative defense contained-thereinshall be-deemed-to-bein

those pleadings and replies to them will be treated as denied or avoided by

all other parties; and-that-the-filing of any suchpleading-and service thereof
upen-the-plaintiffconstitutes-duenotice-of it to-the parties:

(C) filing any such pleading and serving it on the plaintiff constitutes
notice of the pleading to all parties.

Notifving Parties. A copy of every such order shalimust be served wpenon

the parties in-such-manner-and-fornn-as the court directs.

(d) Filing;eertificate-of serviee.

(M

All-papersRequired Filings: Certificate of Service. Any paper after the

14




complaint that is required to be served-upen-a-party,—together with a certificate of
service;-shall—must be filed with-the-eourt-within a reasonable time after service.
) But disclosures under Rule 26(a) (1) or (2). and the following discovery
requests and responses. must not be filed until they are used in the proceeding or

Unlessfiling-is-required-by-the court en-metion-or-upon-its-ewninitiative.orders
ﬁh g deposmons 1nterrogator1es requests for admissiens; requestsfor production

beﬁ%eddocuments or tannlble thlnos or to permit entrv onto land and requests for
admission. Certificates of service of discovery materials shallmust be filed.

{B)—Unlees otherwise stipulated or ordered, the party taking thea deposition or
obtaining any material through discovery is responsible for its custody,

preservatlon and dehvery to the court 1f needed or ordered =Sﬂeh—respens+b+l-1-t-y

(2) How Filing Is Made—In General. A paper not filed electronically is

filed by deliveringit:

(A) tothe clerk: or

(B)  toajudge who agrees to accept it for filing. and who must then note
the filing date on the paper and promptly send it to the clerk.

(_) (e)Electromc I zlzngwth—theee&rtdeﬁ&ed——ﬂa&ﬁhng—eﬁpapefs-wqth-ﬂae

Atk - wath : e-eourt, sicned. or Verlﬁed by
electromc means. A paper ﬁled electromcallv isa ertten paper for purposes ofthese
rules. Filing by facsimile is permitted pursuant to the West Virginia Supreme Court
of Appeals Rules for Filing and Service by Facsimile Transmission.} Electronic
filing and service ismay be permitted inlimnited-eireumstanees-pursuant to the West
Virginia Trial Court Rale45Rules.

(4  Acceptance by the Clerk. The clerk must not refuse to file a paper solely
becauseitis notin the form prescribed by these rules.

COMMITTEE COMMENT ON RULE 5
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The majority of changes to Rule 5 bring the rule into conformity with the
corresponding federal rule of civil procedure.

Substantively, Rule 5(b)(ii)(F) permits service by e-mail upon prior written consent.
Rule 5(b)(2)(E) provides for service by facsimile and e-filing when such capabilities
are made available is permitted by the West Virginia Trial Court Rules.

Rule 5(a)(2) includes a reference to notice as provided in Rule 55(b)(2). Rule
5(b)(2)(B)(ii) changes the age for service from 16 to 18.

Rule 5.1. Privacy Protection For Filinos Made with the Court.

(a) Redacted Filings. Whenever a party files a pleading or other document that is
confidential in part or in its entirety, the party must identify. by cover letter or
otherwise. in a conspicuous manner, the portion of the filing that is confidential. Any
party or other person with standing may file a motion to unseal the case record or
portion of a case record. setting forth good cause why the case record should no longer
be confidential. An opposing party may respond to the motion within ten days from the
date of filing of the motion. Upon its consideration. a court may. in its discretion, issue
an order unsealing all or part of the case record, or issue an order denying the motion.
Any party or other person with standing may file a motion to seal the case record or
portion of a case record. The motion must state the legal authority for confidentiality.
Upon filing of the motion to seal. the case record or portion of the case record that is
the subject of the motion must be kept confidential pending a ruling on the motion. An
opposing party may file a response to a motion to seal within ten davs of the date of
filing of the motion. Upon its consideration. the court may. in its discretion. issue an
order sealing all or part of the case record. or issue an order denying the motion.

(b) Personal identifiers restricted. In order to protect the identities of juveniles and
in order to avoid the unnecessary distribution of personal identifiers. any document
filed with a trial court must comply with the following standards.

(1) Initials or a descriptive term must be used instead of a full name in: cases
involving juveniles. even if those children have since become adults: cases
involving crimes of a sexual nature that require reference to the victim of such
crime: abuse and neglect cases: mental hygiene cases; and cases relating to
expungements.

(2) Personal identifiers such as birth date and address mav be used onlv when
absolutelv necessary to the disposition of the case.

(3) Social Security numbers may not be used. The last four digits should be utilized
only.
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(4) Sensitive financial information may be used only when necessary to the
disposition of the case. The last four digits of financial account information should

be utilized only.

(¢) Exemptions from the Redaction Requirement. The redaction requirement does
not apply to the following;

(1) the record of an administrative or agency proceeding:

(2) the official record of a court proceeding:

(3) the record of a court or tribunal, if that record was not subject to the redaction
requirement when originally filed: or

(4) apro se filing.

(d) Filings Made Under Seal. The court may order that a filing be made under seal
without redaction. The court may later unseal the filing or order the person who made
the filing to file a redacted version for the public record.

(e) Protective Orders. For sood cause. the court may:

(1) order redaction of additional information:

(2) limit or prohibit a nonparty's access to a document filed with the court: or

(3) enter a Medical Protective Order governing production of medical records and
bills in a civil action. A proposed Medical Protective Order is set forth at Form 23.

(4) enter a general Protective Order governing production of confidential materials
in a civil action. A proposed Protective Order (Confidentiality) is set forth at Form

24.

(f) Option for Additional Unredacted Filing Under Seal. A person making a
redacted filing may also file an unredacted copy under seal. The court must retain the
unredacted copy as part of the record.

(g) Option for Filing a Reference List. A filing that contains redacted information
may be filed with a reference list that identifies each item of redacted information and
specifies an appropriate identifier that uniquely corresponds to each item listed. The
list must be filed under seal and may be amended as of right. Anv reference in the case
to a listed identifier will be construed to refer to the corresponding item of information.

(h) Waiver of Protection of Identifiers. A person waives the protection of this Rule
as to the person's own information by filing it without redaction and not under seal.
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COMMITTEE COMMENT ON RULE 5.1

This proposed rule, if adopted, largely tracks Rule 5.2 of the Federal Rules of Civil
Procedure but also incorporates provisions of Rule 40 of the West Virginia Rules of
Appellate Procedure. The proposed rule also permits, upon determination of good cause,
entry of a Medical Protective Order and general Protective Order (Confidentiality) and
provides form Orders (Form 23 and Form 24).

Rule 6. Computing and Extending Time: Time for Motion Papers.

(a) Computation=—Computing Time. The following rules apply in computing any

time period eftime-preseribed-or-allowed byspecified in these rules, by-thein any local
fules—ef—aﬂyrule or court—by—order—ef—eeurt or byln any apﬁheabl%s%&tute—t-he-dﬁef

ﬁet—be—meluded—statute that does not snecﬂv a method of computln;_ tnne

@

Period Stated in Days or a Longer Unit. When the period is stated in

davs oralonger unit of time;

(A) exclude the day of the event that triggers the period:

(B) count every day, including intermediate Saturdays. Sundays. and
legal holidays; and

(C) include the last day of the period-se-eomputed-shall be-included;
unless#t-but if the last day is a Saturday, a-Sunday, or a=legal holiday, in

which-event-the period ranscontinues to run until the end of the next day

wh&ehthat is not a Saturday, a=Sunday, or a=1ega1 hohday %eﬁ—t-he—peﬁed

Period Stated in Hours. When the period is stated in hours:

(A)  begin counting immediately on the occurrence of the event that
triggers the period;

(B)  count every hour, including hours during intermediate Saturdays.
Sundays. and legal holidays: and

(C)  if'the period would end on a Saturday. Sunday. or legal holiday. the
period continues to run until the same time on the next day that is not a
Saturday. Sunday. or legal holiday.
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(3)  Inaccessibility of the Clerk's Office. Unless the court orders otherwise,
if the clerk's office is inaccessible:

(A)  onthelast day for filing under Rule 6(a)(1). then the time for filing is
extended to the first accessible day that is not a Saturday. Sunday. or legal
holiday: or

(B)  during the last hour for filing under Rule 6(a)(2). then the time for
filing is extended to the same time on the first accessible day that is not a
Saturdav. Sundayv. or legal holiday.

“4) “Last Day” Defined. Unless a different time is set by a statute or court order.
the last day ends:

(A) for electronic filing or filing via facsimile. at midnight in the court’s
time zone: and

(B) for filing by other means. when the clerk's office is scheduled to

close.

(&3] “Next Day” Defined. The “next day” is determined by continuing to count
forward when the period is measured after an event and backward when measured
before an event.

(6) “Legal Holiday ” Defined. “Legal holiday” means:

(A) the day set aside by statute for observing New ¥ear’sYear's Day,
Martin Luther King’sKing Jr.'s Birthday, President’s Day, Memorial Day,
West Virginia Day, Independence Day, Labor Day, Columbus Day,
Veteran’sVeterans' Day, Thanksgiving Day, or Christmas Day;;

(B) any day on which a general, special, or primary election is held in
the State, or in the county in which the circuit court sits;-and;

(C)  any ether-day appeinted-asdeclared a holiday by the Governor or by
the—President of the United States as—a—day—efspeeial-observanee—or
thankssivingora-day for the general-cessation-ofbusinessor any other legal

holiday so designated by the West Virginia Legislature.

(b) Extending Time.

by—erder—etlee’&t[n General When an act }s—reqaﬂ‘-eé or al}ewed—temust be done
at—91LW1th1n a spemﬁed time, all—th%p&mes—te—the-&e&eﬂrbywmten—s&pe&aﬁeﬂ—ﬁ-}ed
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%M&Ee—&ew#asﬁefesu#eﬁexeusablﬁlegleet—bat—ﬁ—maﬁhe court may. for LOOd

cause. extend the time:

(A)  with or without motion or notice if the court acts. or if a request is
made. before the original time or its extension expires: or

{(B)  on motion made after the time has expired if the party failed to act
because of excusable neglect.

(2)  Exceptions. A court must not extend the time for-takingany—aetiento act
under Rules 50(b) and (d), 52(b), 59(b), (e)}-and{d), and (e), and 60(b)execept-to

(1) Yo gan 7 1114 ar 1 aram " " o b haca A b o
court/n Geneml Once the parties have completed filing memoranda and responses

as provided in subsection (c)(3). the circuit court must either schedule argument or
decide the motion based on the materials submitted. A written motion (other-than

one-which-may-be-heard-ex-parte};and notice of the hearing en-the-motion;-andany
supperting-brief-or-affidavits-shallmust be served asfoHowsat least 30 days before

the time specified for the hearing. with the following exceptions:

these rules set a dlfferent tlme

(€©)  When a court order sets a different time. which the court may do on
its own or upon a motion by a party showing good cause; or

(D)  When the Court sets a different schedule under Rule 16.
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shal-Lb%se%ved—as—feHews—Sumnortmn Afﬁdav1t Anv afﬁdav1t supportm;, a mot1on
must be served with the motion. Except as Rule 59(c) provides otherwise. anv
opposing affidavit must be served at least 7 days before the hearing, unless the court
permits service at another time.

Memoranda. Memoranda and other materials in response to motions must be filed
and served on opposing counsel and unrepresented parties within 21 days of service
of the motion. Any reply memoranda must be filed and served on opposing counsel
and unrepresented parties within 7 days from the date of service of the
memorandum in response to the motion. Surreply memoranda may not be filed
except by leave of the court. These times for serving memoranda may be modified
by the judicial officer to whom the motion is addressed.

(d) (b)- Additional Time After serviee-by-mail—Wheneveraparty hastheright oris

sarty d 3 ded > 5 'Certamedsof
Service. When a nartv may or must act w1th1n a snec1ﬁed tlme after being served and
service is made under Rule 5(b)(2)(C) (mail). (D) (leaving with the clerk). or (F) (other
means consented to). 3 days are added after the period would otherwise expire
under Rule 6(a).

COMMITTEE COMMENT ON RULE 6

Rule 6 is changed to be consistent with the corresponding federal rule of civil procedure.
Rule 6(a)(6)(A) maintains state-specific legal holidays from the current West Virginia rule
as provided in W.Va. Code §2-2-1(a). Rule 6(a)(6) includes a provision for designation of

legal holidays by the West Virginia Legislature per Postlewait v. City of Wheeling, 231
W.Va. 1, 743 S.E. 2d 309 (2012).
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Consistent with federal rule, the rule removes the current provisions of West Virginia Rule
6 if the period of time prescribed or allowed is fewer than 11 days when computing time.

The rule provides that responses to motions be filed within 21 days and replies within 7
days, which is a change from the current rule which sets those dates in relation to the date
set for hearing. The rule also provides that written motion and notice of the hearing must
be served at least 30 days before the time specified for the hearing subject to specific
exceptions.

Instances in which 3 extra days are permitted under subsection (d) apply only to mailing,
leaving documents with the clerk, and other means consented to.
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III.  Pleadings and Motions

Rule 7. Pleadings Allowed;: Form of Motions and Other Papers.

a—th}fd—paft—y—aﬂswer—Only these pleadlan are allowed

a a complaint;

2) an answer to a complaint:

()] an answer to a counterclaim designated as a counterclaim:

(4)  an answer to a crossclaim;

3 a third-party complaint:

(6)  an answer to a third-party complaint: and

(7)  if'the court orders one. a reply to an answer or a third-party answer.

(b) Motions and Other Papers.

@ Aﬂ—appl-}eaﬁeﬂ—te—theln General. A request for a court fer—aﬂ—order sh&Hmust
be made by motion-whi o :

m—a—w&tteﬁ—ne&eeeflth&heaﬂng-eﬁheaneﬁeﬂ— The motlon must:

(A) bein writing unless made during a hearing or trial;

(B) state with particularity the grounds for seeking the order; and

(C) state the relief sought.

2) Form. The rules applieable-tegoverning captions and other matters of form
efin pleadings apply to all-motions and other papers-providedfor-by-theserules:

3y Allmotions.shall be.signed. , b Rulo L1
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COMMITTEE COMMENT ON RULE 7

There are no substantive changes proposed for Rule 7. The rule is changed to be consistent
with the corresponding federal rule of civil procedure.

Rule 8—Generalrules-of pleading: Rule 8. General Rules of Pleading.

(a) GlaimsClalm for Rellef A pleadlng wh&eh—sets—ferththat that states a clalm for relief;
al-els 2 ks g 2 e must

contaln;

(1)  H-a short and plain statement of the claim showing that the pleader is
entitled to relief;; and

2) 2)a demand for judgmentfor-the relief the-pleader-seeks:sought. which
may include relief in the alternative or ef-severaldifferent types may—be

demanded-of relief.

()  Every such pleading shaelmust be accompanied by a completed civil case
information statement in the form prescribed by the Supreme Court of Appeals.

(b) Defenses: Admissions andDenials.

(1)  In General Inresponding to a pleading. a party must:

(A) state in short and plain terms its defenses to cach claim asserted
against it; and

(B) admit or deny the allegations asserted against it by an opposing
party.

(2)  Denials—Responding to the Substance. A denial must fairly respond to
the substance of the allegation.

&pe&%qﬂeh—ﬂae—advefse—paﬁy—rehes—@a—paﬂy—}s—wrﬂaeu{—Geneml ana’ S{JeCl/lC

Denials. A party that intends in good faith to deny all the allegations of a pleading
may do so by a general denial. A party that does not intend to denvy all the
allegations must either specifically deny designated allegations or generally deny
all except those specifically admitted.
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(4)  Denying Part of an Allegation. A party that intends in good faith to deny
only part of an allegation must admit the part that is true and denv the rest.

)  Lacking Knowledge or Information. A party that lacks knowledge or

information sufficient to form a belief asteabout the truth of an
sh&llalle}_atlon must so state, and %hfsthe statement has the effect ofa denlal -Dem&}s

(6)  Effect of Failing to Deny. An allegation—other than one relating to the
amount of damages—is admitted if a responsive pleading is required and the
allegation is not denied. If a responsive pleading is not required. an allegation is
considered denied or avoided.

(c) Affirmative Defenses.
arhrmatvely
(1)  In General. In responding to a pleading. a party must affirmatively state
any avoidance or affirmative defense. including:

~ accord and satisfaction;;
~ arbitration and award;;

‘ assumptlon of nsk

~ contributory negligence:

~ discharge in bankruptcy

* duress;

~ estoppel,;

~ failure of consideration:
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-+ fraud;

» illegality;

~ injury by fellow servant:

~ laches;
* license;
* pavment;
* release;
* res judicata:

~ statute of frauds;;

 statute of limitations

affirmative- defense—When; and and
> waiver.

2)  Mistaken Designation. If a party has-mistakenly designateddesignates a
defense as a counterclaim, or a counterclaim as a defense, the court entermsmust,

if justice se-requires, shall-treat the pleading as if-there-had-been—a—proper

designationthough it were correctly designated. and may impose terms for doing

(d) (e)— Pleadmg to Be Conclse and Dlrect eenﬁsteneyL—Alternatlve Statements;

Inconsistency.

€))] In General. Each averment-of-a—pleading-shallallegation must be simple,
concise, and direct. No technical ferms-ef pleading ormetions-areform is required.

(2)  Alternative Statements of a Claim or Defense. A party may set forthout two

or more statements of a claim or defense al-tema{elyaltematlvelv or hypothetically,
either in enea single count or defense or in separate eounts-or-defenses-—When-two

OF-moereones. If a nartv makes alternatlve statements—&Pe—mad%m—the—akemaﬁve—md
at, the pleading is netsnade

msuf-ﬁeteﬁt—by—ﬂ&%msaﬁe}eﬂey&sufﬁcwnt if any one of them is sufficient.
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(3)  er-mere-ef-the-alternativestatements/nconsistent Claims or Dejenses. A
party may alse—state as many separate clalms or defenses as tthpaﬂylt has
regardless of cons1stency and-whether ba 3 equitab

(g) Construction—ofConstruing Pleadings. All-Pleadings shallmust be se-construed
so as to do sebstantial-justice.

COMMITTEE COMMENT ON RULE 8

There are only minor substantive changes proposed for Rule 8. The rule is changed to be
consistent with the corresponding federal rule of civil procedure. The rule maintains
subsection (a)(3) concerning the Supreme Court of Appeals’ mandated civil case
information statement. The corresponding federal rule deleted discharge in bankruptcy as
an affirmative defense which has been maintained from the current West Virginia Rule.

Adoption of language consistent with the federal Rule does not constitute adoption of a
“plausibility” standard for applying Rule 8. See, Roth v. DeFeliceCare, Inc.,226 W. Va.
214, 220, 700 S.E.2d 183, 189 n.4 (2010)([U]nder the federal rules, more than a notice
pleading is required insofar as a plaintiff is required to plead facts to show that the plaintiff
has stated a claim entitling him to relief. Under West Virginia law, however, this Court
has not adopted the more stringent pleading requirements as has been the case in federal
court and all that is required by a plaintiff is ‘fair notice.””). See also, Gomez v. A.C.R.
Promotions, Inc., No. 17-1048, 2019 WL 2499617, at *2 (W. Va. June 17,
2019)(“Accordingly, the Conley standard remains the controlling law in West Virginia.”);
Goldstein v. Peacemaker Properties, LLC, 241 W. Va. 720, 730, 828 S.E.2d 276, 286
(2019)(W.Va.R.Civ. Pro. 8 “contrasts to pleading under the federal rules, which require a
plaintiff “to plead facts to show that the plaintiff has stated a claim entitling him to

relief.”).

Rile 9—Pleading specialmatters: Rule 9. Pleading Special Matters.

(a) Capacity or Authority to Sue; Legal Existence.

(1)  In General. Except when required to show that the court has jurisdiction. a
pleading need not allege:

(A)  aparty's capacity to sue or be sued:

(B)  (a)Capacity.—ltis-notnecessary to-averthe-capacity ofa-party-to
sue-or-be-sued-or-thea party's authority efaparty—to sue or be sued in a
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representative capacity; or

(C) thelegal existence of an organized association of persons that is made

a party.-When-a-party-desires

averment—which-shall ineludesuchRaising Those Issues. To raise any of those
issues. a party must do so by a specific denial, which must state any supporting

particulars-asfacts that are peculiarly within the pleades'sparty's knowledge.

(b) Fraud; or Mistake;—eondition—of-the-mind, rerments—of;
Conditions of Mind. In allea,lnL fraud or mlstake a partv must state w1th particularity

the circumstances constituting fraud or mistake—shall-be—stated—with-particularity.

Malice, intent, knowledge, and other
averredconditions of a person's mind may be alleged generally. Negligence-may-alse
beaverradooperalle

(¢) Conditions Precedent. In pleading the-perfermance-or-eeceurrence-of-conditions
precedent, it is-sufficientto-aversuffices to allege generally that all conditions precedent
have occurred or been performed

—or—have—occurred—A—denial-of performance—or
oceurrence-shall bemade-specifically-and. But when denving that a condition precedent

has occurred or been performed. a party must do so with particularity.

(d) Official Document or Act. In pleading an official document or official act, it is
suthietent-to—aversuffices to allege that the document was legally issued or the act

legally done-incompliance-with-law.

(e) Judgment. In pleading a judgment or decision of a domestic or foreign court, a
judicial or quasi-judicial tribunal, or efa board or officer, it issufficientto-aversuffices
to plead the judgment or decision without settingforth-mattershowing jurisdiction to
render it.

(f) Time and Place. Eor-thepurpose-ofAn allegation of time or place is material when

testing the sufficiency of a pleading;-averments-oftime-and-place-are-material and shall
be-consideredlilcall other averments-of material matter,

(g) Special damage——When—itemsDamages. If an item of special damage areis
claimed, theyshallit must be specifically stated.

(h) Eminent Domain. In proceedings to condemn real or personal property pursuant
to Rule 71a, pleadings shallmust state with particularity: (1) A description of the
property; and (2) the purpose for which the property is to be used. Further, if the
proceeding is brought by a public utility, a copy of its Certificate of Convenience and
Necessity must be attached as an exhibit to the complaint as a condition of maintaining
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the eminent domain action.

COMMITTEE COMMENT ON RULE 9

Rule 9 is changed to be consistent with the corresponding federal rule of civil procedure.
The rule differs from the corresponding federal rule of civil procedure by deleting reference
to admiralty or maritime claims. The rule maintains the current subsection (h) concerning

eminent domain actions.
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Rulel§-Formofpleadings: Rulel. FormofPleadings.

(a) Caption; Names of Parties. Every pleading shall-eentainmust have a caption
settingforthwith the court's name-ef the-eourtthe, a title-of the, a civil action-thefile
number, and a designation-as-in-Rule 7(a)dn-the-complaint-designation. The title of the
action-shallinelude-thenames-efcomplaint must name all the parties;but-in: the title of
other pleadings-itis-sufficientto-state-the-name-of, after naming the first party on each

side-with-an-appropriate-indication-of. may refer generally to otherparties.

(b) Paragraphs; Separate Statements. All-averments-of—claimor-defenseshall be
madeA party must state its claims or defenses in numbered paragraphs, the-contents-of

each ef-which-shall-be-limited as far as practicable to a statement-ofa-single set of

circumstances;-and. A paragraph-may bereferred-tolater pleading may refer by number
in-all-sueceedingpleadings-to a paragraph in an earlier pleading. If doing so would

promote clarity. each claim founded upenon a separate transaction or occurrence—and
each defense other than dem-a:ls—shalla denlal—must be stated ina separate count or
defense-w : ates-the-clear presentation-of the-ms :

(c) Adoption by Reference; Exhibits. StatementsA statement in a pleading may be

adopted by reference in—a—different—part—ofelsewhere in the same pleading or in
anotherany other pleading or im—amy—motion. A copy of amya written instrument

whiehthat is an exhibit to a pleading is a part thereefof the pleading for all purposes.

COMMITTEE COMMENT ON RULE 10

Rule 10 is changed to be consistent with the corresponding federal rule of civil procedure.
However, the reference in the federal rule to “file number” has been changed to “civil
action number” to comply with Rule 2.

s
s

Rule 11. Signing of pleadings, motions and other papers;: representations to court:
sanctions.

(a) Signature. Every pleading, motion and other paper shallmust be signed by at least
one attorney of record in the attorney s 1nd1v1dual name, or; by a partv personally if the

The paper shalimust state the signer's address e- rnall address and phone number, #f
any;—and The West Virginia State Bar identification number, if any. Exeept-when

otherwise-speeifically provided-byUnless a rule or statute;pleadings specifically states

otherwise, a pleading need not be verified or accompanied by affidavit. The court must
strike an unsigned paper shall-be-stricken-unless the omission ef-thesignature-isis
promptly corrected premptly-after being called to the attorney’s or party’s attention-of

Hreetornenorsarby
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(b) Representations to court. By presenting to the court ¢a pleading. written motion.
or other paper—whether by signing, filing, submitting, or later advocating)-a-pleading;

written—motion, —or —other—papers—an  attorney or unrepresented party is
eertifyingcertifies that to the best of the person's knowledge, information, and belief

formed after an inquiry reasonable under the circumstances,

§)) it is not being presented for any improper purpose, such as to harass-erte,
cause unnecessary delay, or needlessneedlessly increase in the cost of litigation;

) the claims, defenses, and other legal contentions therein-are warranted by

existing law or by a nonfrivolous argument for the extension,—medification—or
reversal-efextending, modifying. or reversing existing law or the establishment
ofestablishing new law;

(3)  the allegations-and-ether-factual contentions have evidentiary support or, if
specifically so identified, arewill likely te—have evidentiary support after a

reasonable opportunity for further investigation or discovery; and

“) the denials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on abelief or lack of information-er
haliel

(c) Sanctions.

Q@ {e)-Sanetions—In General. If, after notice and a reasonable opportunity to
respond, the court determines that subdivision (b) has been violated, the court mays;
subject-to-the-conditions—stated-below; impose an appropriate sanction upon the
attorneysany attorney, law firmsfirm, or partiesparty that have-violated subdivision
(b)—or—arethe rule or is responsible for the violation. Absent exceptional
circumstances. a law firm must be held jointly responsible for violations committed
by its partners. associates. and employees.

(2) @A) By-Motion— for Sanctions. A motion for sanctions under—this—rale
shallmust be made separately from other motions er-requests—and shallmust
describe the specific conduct alleged to violate subdivisionRule 11(b). I-shaliThe
motion must be served as-providedinunder Rule 5, but shallit must not be filed with
or be presented to the court uﬂ}esserﬁﬂ—Zl—days—aﬁeﬁseI%eeeﬁthe-me&eﬁ-(ef
such-other-period-as-the-court-may-preseribe)theif the challenged paper, claim,

defense, contention, allegation, or denial is met—withdrawn er—appropriately
eorrectedwithin 21 days after service or within another time the court sets. If
warranted, the court may award to the prevalhng party pfevai-lmg-eﬂ—themeﬁea—the

reasonable expenses a.nd :
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employees-attorney’s fees. and other expenses.

3) GB)—On the Courts Imtzatzve On its own&nmﬁ%we the court may enter-an

dkreetm-g=an attorney, law firm, or party to show cause why ﬂconduct spec1ﬁcallv
described in the order has not violated sabdivisionRule 11(b)-with-respeet-thereto.

4 @) Nature of sanetion;-limitations—a Sanction. A sanction imposed for
vielatien-efunder this rule shallmust be limited to what is-sufficientsuffices to deter
repetition of saehthe conduct or comparable conduct by others similarly situated.

Subjeet-to-the limitations-in-subparagraphs{AJ)-and-(B); The sanction may eensist

ef-erinclude, nonmonetary directives-of a-nonmenetarynature;; an order to pay a
penalty into court;; or, if imposed on motion and warranted for effective deterrence,

an order directing payment to the movant of semepart or all of the reasonable

expenses and attorneys' fees and-other expenses-inecurred-asa-directresult-efdirectly

resulting from the violation.

(3)  Limitations on Monetary Sanctions. The court must not impose a monetary
sanction:

(A)—A)—Menetary—sanctions—may—not—be—awarded—against a
represented party for a-vielation-ofsubdivisienviolating Rule 11(b)(2)-; or

®) ) SR
m&less—theee&ﬂ—rss&es—ﬁs—e%éer—te—shew—ea&se—befer&aon 1ts owil, unless it

issued the show-cause order under Rule 11(c)(3) before voluntary dismissal
or settlement of the claims made by or against the party whichthat is, or
whose attorneys are, to be sanctioned.

@)-(6) Requirements for an Order. —WhenAn order imposing sanections;-the-court
shallsanction must describe the sanctioned conduct determined—to—constitute—a
violation-ofthis-rule-and explain the basis for the sanction imposed.

(d) Inapplicability to discovery. Subdivisions{a)threughe)-of This rule dedoes not

apply to diselesures: discovery requests, responses, objections, and motions that-are

subjeet-to-the-provisiens-efunder Rules 26 through 37.

COMMITTEE COMMENT ON RULE 11

Rule 11 is changed to be consistent with the corresponding federal rule of civil procedure.
Rule 11(c)(2) retains language that reasonable expenses, including attorney’s fees “may”
be awarded, leaving the sanction to the discretion of the circuit court. See, Warner v.
Wingfield, 224 W. Va. 277, 284, 685 S.E.2d 250, 257 (2009)(Circuit court did not abuse
its discretion in granting sanctions); Davis ex rel. Davis v. Wallace, 211 W.Va. 264, 565
S.E.2d 386 (2002); McDougal v. McCammon, 193 W.Va. 229, 455 S.E.2d 788 (1995).
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See, e.g., Crystal Mountain W. Virginia, LLC v. Cty. Comm'n of Ohio Cty., No. 19-0482,
Mem. Dec., 2020 WL 3408103 (W. Va. June 18, 2020).

Rule 12. Defenses and Objections—: When and how presented—By-pleading-or-motion
—: Motion for Judgment on the Pleadings; Consolidating Motions; Waiving Defenses:

Pretrial Hearing.

{a) When presented-—

(a) Time to Serve a Responsive Pleading.

(1) In General. Unless another time is specified by this rule or a statute. the time

for serving a responsive pleading is as follows:

(A) A defendant must serve an answer:

(i) within 30 days after being served with the summons and complaint.
Every answer must be accompanied by a completed civil case
information statement in the form prescribed by the Supreme Court of
Appeals as required by Rule 3(b).

(B) A party served-w s statis :
shallmust serve an answer %hereteto a counterclalm or crossclalm W1th1n
2030 days after being served-The-plaintiff shall with the pleading that states

the counterclaim or crossclaim.

)-(C) A party must serve a reply to acounterclaim-inthean answer within

2030 days after service-ofthe-answerorif areply-is-ordered by-the-court

within 20-days-after service-of the-orderbeing served with an order to reply,
unless the order etherwise-direetsspecifies a different time.
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3)-(2) Effect of a Motion. Unless the court sets a different time-is-fixed-by-coust
order-theservice-of, serving a motion permitted-under this rule alters these periods
oftime-as follows:

€A)-(A) if the court denies the motion or postpones its disposition until the
trial-en-the-merits, the responsive pleading shallmust be served within 1914
days after notice of the court's action; or

3B)-(B) if the court grants a motion for a more definite statement, the
responsive pleading shallmust be served within 1014 days after the service
of the more definite statement.

(b) How presented-—to Present Defenses. Every defense—m—lraw—er—faet— to a claim

for relief in any pleading;
elaim;—shall must be asserted in the responswe pleadmg thereto—if one is required;

exeept—th&t But a partv may assert the followmg defenses may—&t—the—eﬁ&eﬂ—e-f—tfhe

by motion:

(1) lack of subject-matter jurisdiction:

(2) lack of personal jurisdiction:

(3) improper venue:

(4) insufficient process:

(5) insufficient service of process:

(6) failure to state a claim upon which relief can be granted;; or
(7) failure to join a party under Rule 19.

{b)-A motion making any of these defenses shallmust be made before pleading if a
furtherresponsive pleading is permittedallowed. If a pleading sets out a claim for relief
that does not require a responsive pleading. an opposing party may assert at the trial
any defense to that claim. No defense or objection is waived by being joined with one

or more other defenses or Ob_] ectlons ina responswe pleadlng or motlon ﬁa—pleaémg

34




sueh-amotion by Rule 56:
(c) Motion for judgment on the pleadings. Aficr the pleadings are closed—but within

such-time-asearly enough not to delay the-trial;-any—a party may move for judgment
on the pleadings.

¢e)-(d) Result of Presenting Matters Qutside the Pleadings. If, on a motion for
judgment-on-the-pleadingsunder Rule 12(b)(6) or 12(c), matters outside the pleadings

are presented to and not excluded by the court, the motion skallmust be treated as one

for summary judgment and-dispesed-of-asprovided-inunder Rule 56;-and. _All parties

shallmust be given a reasonable opportunity to present all the material madethat is
pertinent to saeh-athe motion-byRule-56.

feqaﬁed—te—ffame—a—fespefwx&p}eadmg—{h%party may move for a more definite

statement before-interposingof a pleading to which a responsive pleading is allowed

but which is so vague or ambiguous that the party cannot reasonably prepare a response.
The motion shallmust be made before filing a responsive pleading and must point out
the defects complained of and the details desired. If the metionis-grantedcourt orders
a more definite statement and the order efthe-eourt-is not obeyed within 1014 days
after notice of the order or within such-otherthe time as-the court may-fixsets, the court
may strike the pleading te-which-the-metion-was-directed-ormake-suchor issue any
other appropriate order-as-it-deemsjust.

302 i#hin-20.d e anleads .
eeaﬂ—s—ewa—mmaﬂ-ve—a{—aﬂ{yu&me—The court may efder—smekenstnke from anya
pleading anyan insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter. The court may act:

(1) on its own: or
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(2) on motion made by a party either before responding to the pleading or. if a
response is not allowed. within 21 days after being served with the pleading.

(2) Joining motions.

(1) Right to Join. A motion under this rule may be joined with any other motions
allowed by this rule.

(2) Limitation on Further Motions. Except as provided in Rule 12(h)(2) or (3). a
party that makes a motion under this rule must not make another motion under this
rule raising a defense or objection that was available to the party but omitted from
its earlier motion.

h)—Waiver-er preservation(h) Waiving and Preserving of Certain Defenses.

(1) When Some Are Waived. A party waives any defense listed in Rule 12(b)(2)—

(5) by:

(A) omitting it from a motion in the circumstances described in Rule
12(g)(2); or

(B) failing to either:

(i) make it by motion under this rule: or

(ii) include it in a responsive pleading or in an amendment allowed by
Rule 15(a)(1) as a matter of course.

(1) A-defense-of(2) When to Raise Others. Failure to state a claim upon which relief

can be granted, a-defense-effailure-to join a party-indispensableunder Rule19.and
an-objeetion-of failureperson required by Rule 19(b). or to state a legal defense to
a claim may be maderaised:

62) _(_) in any pleadlng pefm&tedallowed or ordered under Rule 7(a)—er—by

(B) by a motion under Rule 12(c): or

(C) at trial.

hat(3) Lack of

Sub;ect Matter Jurzsdzctzon If the court determmes at any time that it lacks subject-
matter jurisdiction-efthe-subjeetmatter, the court shallmust dismiss the action.

(i) Hearing Before Trial. If a party so moves. any defense listed in Rule
12(b)(1)»—(7) —whether made in a pleading or by motion—and a
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motion under Rule 12(¢) must be heard and decided before trial unless
the court orders a deferral until trial.

COMMITTEE COMMENT ON RULE 12
Rule 12 is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 12(a) provides for a uniform time of 30 days, different from the federal rule, for
answer to a complaint, reply to an answer, cross-claim or counterclaim regardless of the
matter of service.

The Rule includes a reference to the requirement of a civil case information sheet in Rule
3(b) in amended provision 12(a)(1)(A)(i). The mandatory requirement of the civil case
information sheet required in Rule 3 has been affirmed by the Supreme Court of Appeals.
Cable v. Hatfield, 202 W. Va. 638, 63940, 505 S.E.2d 701, 702-03 (1998)(Rule 3 of the
West Virginia Rules of Civil Procedure requires, in mandatory language, that a completed
civil case information statement accompany a complaint submitted to the circuit clerk for
filing. In the absence of a completed civil case information statement, the clerk is without
authority to file the complaint.); Lanick v. Amtower Auto Supply, Inc., No. 12-0207, Mem.
Dec., 2013 WL 2149864, at *2 (W. Va. May 17, 2013).
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Rule 13. Counterclaim and eross-elaimCrossclaim.

(a) Compulsory Counterclaim,

1 (a)-Compulsory-eounterelaims—/n General. A pleading shallmust state
as a counterclaim any claim whiehthat—at the time of servingthe-pleadingits

service—the pleader has against anyan opposing party; if itthe claim:

(A)  arises out of the transaction or occurrence that is the subject matter
of the opposing party'sparty’s claim; and

(B)  does not require for-its-adjudieationthe-presence-of third parties

ofadding another party over whom the court cannot acquire jurisdiction.
But

(2)  Exceptions. The pleader need not state the claim if:

(A) (BHatthetimewhen the action was commenced, the claim was the
subject of another pending action;; or

(B)  (2)the opposing party breught-suit-upen-thesued on its claim by
attachment or other process by-which-the-court-did-not-acquirethat did not

establish personal jurisdiction te—render—a—personal-judgmentover the
pleader on that claim, and the pleader isdoes not statingassert any

counterclaim under this ruled43.

(b) Permissive counterelaims—Counterclaim. A pleading may state as a
counterclalm aﬂ{ykelpama—agamst an opposmg party ﬁet—aﬂsmg—eut—ef—the—tfaﬂsaeﬂen

atmany claim that is

not compulsorv

(¢) Counterelaim-execeeding-opposingelaim—Relief Sought in a Counterclaim

may-ormay. A counterclaim need not diminish or defeat the recovery sought by the
opposing party. It may elaimrequest relief exeeedingthat exceeds in amount or
ditferentdiffers in kind from thatthe relief sought in-the-pleading-ofby the opposing
party.

(d) Counterclaim Against the State. These rules shall-not-be-construed-to-enlarge
beyond-the limits-now-fixed-by-tawdo not expand the right to assert eounterclaimsa

counterclaim—or to claim ereditsa credit—against the State or an—officera State
official or agency-thereof.

(¢) Counterclaim Maturing or Acquired After Pleading. —A—elaim—which
eitherThe court may permit a party to file a supplemental pleading asserting a

counterclalm that matured or was acqulred by the p}eadelfp_y after servmg a
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supplementalan earlier pleading.

nt:] Abrogated|

(g) Cross-elaimCrossclaim Against a Co-party. A pleading may state as a eress-
elaimcrossclaim any claim by one party against a co-party asisingif the claim arises
out of the transaction or occurrence that is the subject matter either—of the original
action or of a counterclaim-therein-orrelating, or if the claim relates to any property
that is the subject matter of the original action. Sueh-eross-elaimThe crossclaim may

include a claim that the party-against-whemitis-assertedco-party is or may be liable to

the cross-claimant for all or part of a claim asserted in the action against thecross-
claimant.

(h) Jemder—efJo g Addlthllal Partles —PePSGﬂS-G{-he{‘—thaﬂ—éhes&H}ade—paﬂ-}es

aeeefé&nee—wwﬂa—the—premieﬂs—eéku}es%—aﬂd—zeRules 19 and 20 govern the

addition of a person as a party to a counterclaim or crossclaim.

(i) Separate Trials; Separate Judgments. If the court orders separate trials as
provided—inunder Rule 42(eb), it may enter judgment on a counterclaim or eress-

claim-may-be-rendered-in-accordance-with-the-terms-ofcrossclaim under Rule 54(b)

when the-eeustit has jurisdiction to do so, even if the opposing party’s claims efthe
eppesing-party-have been dismissed or otherwise dispesed-ofresolved.

COMMITTEE COMMENT ON RULE 13

There are no substantive changes proposed for Rule 13. The rule is changed to be consistent with
the corresponding federal rule of civil procedure.

Rule 14—Third-party-practices Rule 14. Third-Party Practice.

When a Defending Party Mav Bring in a Third Party.

commeneement-of the-actionTiming o,f'th Summons and Complaint. A defending

party_may, as a-third-party plaintiff, may-eauseserve a summons and complaint te
be-served-upen-a-person-net-a-party-to-the-actionon a nonparty who is or may be
liable to the-third-party-plaintiffit for all or part of the plaintiffs-claim against it. But
the third-party plaintiff—The-third-party-plaintiff need-not must. by motion. obtain
the court's leave to-make-theservice-if the-third-party-plaintiffif it files the third-

party complaint ret-latermore than +014 days after serving theits original answer-
unless otherwise theprovided by order entered under Rule 16(b)(3)(A).
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(2)  Third-Party plainti inle Rotion ] g
to—the—aetionDefendant's Clazms and De!enses The person served w1th the
summons and thlrd-party cornplamt—hefemaﬁer-—eal-}ed—the—the “thlrd-party
defendant e e 3 d :

(A)  must assert any defense against the third-party plaintiff's claim

under Rule 12:

(B)  must assert any counterclaim against the third-party plaintiff under
Rule 13(a). and may assert any counterclaim against the third-party plaintiff
under Rule 13(b) or any crossclaim against another third-party defendant
under Rule 13(g):

(C)  may assert against the plaintiff any defense that the third-party
plaintiffhas to the plaintiff's claim: and

(D)  may also assert any-elaim-against the plaintiff any claim arising out
of the transaction or occurrence that is the subject matter of the plaintiff's
claim against the third-party plaintiff,

)  Plaintiff’s Claims Against a Third-Party Defendant. The plaintiff may assert
any-elaim-against the third-party defendant any claim arising out of the transaction
or occurrence that is the subject matter of the plaintiff's claim against the third-party
plaintiffi—and. The third-party defendant therespen—shallmust then assert any
defenses—as—pfeﬂéed—mdefense under Rule 12 and any Geﬂﬂ’eefel-aims—and—eress-

er—feﬁts—severaﬂeeer—separa!ee—tﬂ-a-l—counterclalm under Rule 13( a) and may assert

any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).

(4)  Motion to Strike. Sever. or Tryv Separately. Any party may move to
strike the third-party claim, to sever it. or to try it separately.

(5)  Third-Party Defendant's Claim Against a Nonparty. A third-party
defendantmayproceedunderth1s rule against any-person-not-a-party-to-the-actiona

onparty who is or may beliable to the third—partythird-party defendant for all or
part of theany claim made-in-the-aetion-against the-third-party-defendantit.

(a) When plaintiff may bring-in-third party—When-a-counterelaima claim is asserted
against a plaintiff, the plaintiff may eausebring in a third party te-be-breught-inunder
eircumstances-which-underif this rule would entitleallow a defendant to do so.
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COMMITTEE COMMENT ON RULE 14

Rule 14 is changed to be consistent with the corresponding federal rule of civil procedure
subsection (6)(b) except sections of the corresponding federal rule concerning admiralty or
maritime claims have been deleted as they are inapplicable.

The time frame for filing a third party claim has been expanded from 10 to 14 days after
filing the original answer or as provided in a scheduling order entered under Rule
16(b)(3)(A).

Ride-I5—Amended-and-supplemental pleadings: Rule 15. Amended and Supplemental

Pleadings.

(a) Amendments Before Trial.

(1)  Amending as a Matter of Course. A party may amend its pleading once
as a matterofcoursewithin:

(A) 21 days after serving it or

(B)  if the pleading is one to which a responsive pleading is required.
21 days after service of a responsive pleading or 21 days after service of
a motion under Rule 12(b). (e). or (f). whichever is earlier.

() (a)—Other Amendments In all other cases. a party may amend t—he—paﬁy—s

paft-}ds—p}eadiﬂg—eﬁl-y-bﬂewe—e{leeaﬁer—byits pleading only with the opposing
party's written consent efor the adverse-party;-andcourt's leave-shall be. The court
should freely givengive leave when justice so requires.-A-pastr-shall- plead-in

[£)) Time to Respond. Unless the court orders otherwise. any required
response to an amended pleading must be made within the time remaining for
respenseto respond to the original pleading or within +814 days after service of

the amended pleading, whichever period-may-be-the-longer—unless—the—court
otherwise-ordersis later.

(b) Amendments During and After Trial.
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}tBased on an Ob;ectzon at T rzal If. at trial. a part\, oblects that ev1dence is not

within the issues made-byraised in the pleadings, the court may allewpermit the
pleadings to be amended

-and-shall-do-so-freely-when thepresentation-of the merits
of the—action—will-be—subservedthereby. The court should freely permit an

amendment when doing so will aid in presenting the merits and the objecting
party fails to satisfy the court that the admission-ofsuch-evidence would prejudice

the-party-in-maintaining-thethat party's action or defense upenon the merits. The

court may grant a continuance to enable the objecting party to meet suchthe
evidence.

(2)  For Issues Tried by Consent. When an issue not raised by the pleadings
is tried by the parties' express or implied consent. it must be treated in all respects
as _if raised in the pleadings. A party may move—at any time. even after
judgment—to amend the pleadings to conform them to the evidence and to raise an
unpleaded issue. But failure to amend does not affect the result of the trial of that
issue.

(¢) Relation Back of Amendments.

[€)) When an Amendment efRelates Back. An amendment to a pleading
relates back to the date ofthe original pleading when:

(A)  @)—relationback—is—permitted—by—the law that provides the
applicable statute of limitations applicable—to—the—actionallows relation
back;-er

B) @) the amendment asserts a claim or defense asserted—in—the
amended-pleadingthat arose out of the conduct, transaction, or occurrence
set ferthout—or attempted to be set forthout—in the original pleading; or

(©)  )-the amendment changes the party or the naming of the party

against whom a claim is asserted, if the—foregoing paragraph—(2Rule

15(c)(1)(B) is satisfied and if, within the period provided by Rule 4(kl) for
service-ofserving the summons and complamt the party to be brought in

()__received such notice of the action that it will not be prejudiced in
defending on the merits: and

(ii)) B)-knew or should have known that the action would have been
brous_ht against it, but for a mlstake concermng the proper p_gy
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(d) (d)-Supplemental Pleadings. —UpenOn motion efa-partyand reasonable notice.

the court may, upen-reasenable-notice-and-upon-suchon just terms-as-are-just, permit
thea party to serve a supplemental pleading setting forth-transactions-or-occurrences

or—events—which—haveout any transaction. occurrence. or event that happened
sineeafter the date of the pleading seught~tobe supplemented. Permission-may-be

grantedThe court may permit supplementation even though the original pleading is
defective in #s-statement-ofstating a claim ferreliefor defense. I The court deems-it
advisablemay order that the adverseopposing party plead to the supplemental

pleadings-it-shall-se-order; speeifying-the within a specified timetherefor.

COMMITTEE COMMENT ON RULE 15

Rule 15 is changed to be consistent with the corresponding federal rule of civil procedure.
The proposed rule deletes any reference to notice to the United States as set forth in the

corresponding federal rule of civil procedure.
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Rule 16. Pretrial Conferences: Scheduling: Managsement.

(a) Purposes of a Pretrial eenferenees;-objectives—Conference. In any action, the
court may in—its—diseretion—direetorder the attorneys for—the—parties—and any
unrepresented parties to appear before-it-fora-cenference-orfor one or more pretrial

conferences before-trial-for such purposes as:

) expediting the disposition of the action;

) establishing early and continuing control so that the case will not be
protracted because of lack of management;

3 discouraging wasteful pretrial activities;
) improving the quality of the trial through more thorough preparation; and

Q) facilitating the-settlement-ofthe-ease.

(b) Scheduling.

@ {b)-Scheduling and-planning—Order. Except in categories of actions
exempted by the Supreme Court of Appeals the jﬁd-ge—sha}l,—&ﬁer-eeﬂsﬂﬁﬂg—wq-th

eeﬂfefeﬂee—telepheﬂ%maﬂ—er—e%heﬁsmtab}eaneaﬁs—emeﬁnal court must issue a

scheduling order-thatJimits-the-tisme:

(A)  after receiving the parties’ report under Rule 26(f); or

(B)  after consulting with the parties’ attorneys and any unrepresented
parties at a scheduling conference.

2) Time to Issue. The judge must issue the scheduling order as soon as
practicable. but unless the judge finds good cause for delay. the judge must issue
it within the earlier of 90 days after any defendant has been served with the
complaint or 60 days after any defendant has appeared.

[R)] Contents of the Order.

(A)  @-Reguired Contents. The scheduling order must limit the time
to join other parties-and-te, amend the pleadingss. complete discovery. and
file motions.

@y Fe-file-and-hear motions:and
3 Fo-completediscovers
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B)  Permitted Contents. The scheduling order alse-may-inelude:

() modify the timing of disclosures under Rules (26)(a) and 26(d)(1):

(ii) set forth a discovery plan that includes:

(a) the subjects on which discovery may be needed:

(b)  when discovery must be completed;

(c)  whether discovery should be conducted in phases or be
limited to particular issues: and/or

(d)  disclosure of experts and reports. where applicable.

(iii) modify the extent of discovery:

(iv) provide for disclosure, discovery. or preservation of electronically
stored information:

(v) include any agreements the parties reach or rulings of the court
about asserting claims of privilege or of protection as trial-preparation
material after information is produced. including acreements reached
under West Virginia Rule of Evidence 502:

(vi) () Thedate-orset dates for pretrial conferences before-trial-afinal
pretrial-conferenee,andand for trial; and

(vil) (5)-Amnyinclude other appropriate matters—appropriate—in—the
sireumsires-otthe-sase,

(4)  Modifying a Schedule-shell-net. A schedule may be modified exeept-by
leave-ef-thejudgeonly for good cause and with the judge’s consent.

(c) Attendance and Matter for Consideration at a Pretrial Conference.

(1)  Attendance. A represented party must authorize at least one of its
attorneys to make stipulations and admissions about all matters that can
reasonably be anticipated for discussion at a pretrial conference. If appropriate.
the Court may require that a party or its representative be present or reasonably
available by other means to consider possible settlement.

2) (e)-SubjeetsMatters for Consideration-atPretrial Conferenees. At any
pretrial conference-under thisrule-considerationmay-be given—and-the court may

consider and take appropriate action;-with-respeet-to-on the following matters:
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(A) @)—Theformulation—and simplifieation—offormulating and
simplifying the issues, inecluding—the—elimination—ofand eliminating

frivolous claims or defenses;

(B) ) Theneeessity-or-desirability- of amendmentsteamending the

pleadings if necessary or desirable;

(©) @) Fhepessibilityef-obtaining admissions effaet-and-ofand

stipulations about facts and documents whieh—W}Hto avoid unnecessary

proof pula rdand ruling
in advance fulmgs—&em—th&eem-t-on the admlss1b1hty of ev1dence

D@ @)—The—aveidanee—ofavoiding unnecessary proof and ef
cumulative evidence;, and limitations-or restrictions-enlimiting the use of

testimony under Rule-702-of the-West Virginia RulesRule of Evidence
702;

(E)  (5)—determining the appropriateness and timing of summary
adjudication under Rule 56;

(F)  (6)Thecentrelcontrolling and scheduling efdiscovery. including
orders affecting disclosures and discovery under Rule 26 and Rules 29

through 37,

(G) (PDTheidentification—ofidentifying witnesses and documents,
scheduling the need-and-sechedule-for-filing and exchangingexchange of
any pretrial briefs, and the-date-ersetting dates for further conferences and

for trial;

H) 8)Theadvisability-of referring matters to a commissioner under

Rule 53 or master53.1;

()] (9)-Thepossibility-ef settlement-or the-use-of extrajudicialsettling

the case and using special procedures to reselveassist in resolving the
dispute when authorized by statute or rule;

()  @0)-determining the form and sebstareecontent of the pretrial
order;

(K) {@bh)Thedispesitiendisposing of pending motions;
(L)  (2)-TheneedHor—adopting special procedures for managing

potentially difficult or protracted actions that may involve complex issues,
multiple parties, difficult legal questions, or unusual proof problems;
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M) @3)-An-erderforordering a separate trial pursuanttounder Rule
42(b) with-respeet-toof a claim, counterclaim, eress-elaim;-orcrossclaim.

third-party claim, or with-respeetto-any=particular issue-in-the-case;
ON) @) -An-orderdirecting-aparty-or-parties-to-presentordering the

presentation of evidence early in the trial with-respeettoon a manageable
issue that esuldmight, on the evidence, be the basis for a judgment as a

matter of law under Rule 50(a) or a judgment on partial findings under
Rule 52(c);

(0) @5)An-erder-establishing a reasonable limit on the time allowed
for-presentingto present evidence; and

(P)  @6)—Suehfacilitating in other matters-as-may-facilitateways the

just, speedy, and inexpensive disposition of the action.

(d) Pretrial Orders. After any conference under this rule. the court should issue an
order reciting the action taken. This order controls the course of the action unless the
court modifies it.

(e) (d)- Final Pretrial Conference-—A#ny and Orders. The court may hold a final

pretrial conference shall-be-held-as-elose-to-the-time-of trial-as-reasonable-under-the

circumstaneces—The-partieipants-at-any-such-conference-shallto formulate a trial plan
fortrial, including a pregramforfaeilitatingplan to facilitate the admission of

evidence. The conference shall-must be held as close to the start of trial as is
reasonable. and must be attended by at least one of-the-atterneysattorney who will
conduct the trial for each ef—t—h&paft%esparty and by any unrepresented partiesparty

modlh the order 1ssued after a ﬁnal pretr1a1 conference shall—be—medrﬁed—only to

prevent manifest injustice.

() Sanctions.

(1) In General, On motion or on its own. the court may issue any just orders.
including those authorized by Rule 37(b)(2)(A)(ii)—(vii). if a party or its attorney:

(A) fails to appear at a scheduling or other pretrial conference:
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& —and—a;
pfexéded—in—l%ul%%)conference' or

(C) fails to obey a scheduling or other pretrial order.

(2) @By A{S)and(B)yIntieulmposing Fees and Costs. Instead of or in

addition to any other sanction, the judge-mayrequirecourt must order the party
or—the, its attorney—representing—the—party, or both to pay the reasonable

expenses—including attorney's fees—incurred because of any noncompliance

with this rule, including—attorney's—fees;—unless the judge—finds—thatthe

noncompliance was substantially justified or that-other circumstances make an
award of expenses unjust.

COMMITTEE COMMENT ON RULE 16

Rule 16 is changed to be largely consistent with the corresponding federal rule of civil
procedure. It addresses the procedure for initial scheduling orders and pretrial orders. It
incorporates references to automatic disclosures that are included in the proposed Rule
26(a)(1), as well as the initial meeting of counsel and report under proposed Rule 26(f).
The proposed rule departs slightly from its federal counterparts on the contents of the
scheduling order to be issued in each qualifying case.

V. Parties

Rule 17. Parties-Plaintiff and Defendant; Capacity; Public Officers.

(a) Real Partv in Interest.

(1) Designation in General. An action must be prosecuted in the name of the real
party in interest. The following may sue in their own names without joining the
person for whose benefit the action is brought:

an executor:

an administrator:

a guardian;

ERBEBE

a bailee:
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(E) atrustee of an express trust:

(F) a party with whom or in whose name a contract has been made for
another’s benefit: and

(G) a party authorized by statute.

(2) Action in the Name of the State for Another’s Use or Benefit. When a law so
provides. an action for another’s use or benefit must be brought in the name of
the state or any political subdivision thereof.

nameJoinder of the Real Party in Interest. An-executor;-administrator,—guardian;
bailee;trustee-of an-express-trust-or-any-other-fiduciary-a-party-with-whom-orin

ft—ts—net—pfeseeutedThe court may not dlsmlss an actlon for fallure to nrosecute in
the name of the real party in 1nterest unt11 after an ob|ect10n a reasonable t1me
has been allowed afte : :

bfy_er—jemder—er—substr-mﬁeﬁ—eﬁfor the real party in 1nterest—a:nd—saeh to rat11

join. or be substituted into the action. After ratification, joinder, or substitution

shall have-the-same-effect-as+f, the action proceeds as if it had been originally
commenced #+-the-name-ofby the real party in interest.

(b)y{Reserved::

(b) Capacity to Sue or Be Sued. Capacity to sue or be sued is determined as follows:

(1) for an individual who is not acting in a representative capacity. by the law of

the individual’s domicile:
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(2) for a corporation, by the law under which it was organized: and

(3) for all other parties. by the law of this state,

(¢) Minor or Incompetent Person.

(1) With a Representative. The following representatives may sue or defend on
behalf of a minor, incarcerated person. or incompetent person:

(A) a general guardian;:

(B) a committee:

(C) a conservator: or

(D) a like fiduciary.

(2) Without a Representative. A minor or an incompetent person. or an
incarcerated person who does not have a duly appointed representative may sue
by a next friend or by a guardian ad litem. The court must appoint a cuardian ad
litem—or issuc another appropriate order—to protect a minor, incarcerated
person, or incompetent person who is unrepresented in an action.

(d) Public Officer’s Title and Name. A public officer who sues or is sued in an
official capacity may be designated by official title rather than by name. but the court
may order that the officer’s name be added.

COMMITTEE COMMENT ON RULE 17

Rule 17 is changed to be consistent with the corresponding federal rule of civil procedure.
See Black’s Auto Repair and Towing v. Monongalia Country Magistrate Court, 211 W.Va.
661, 567 S.E.2d 671 (2002)(Held that “convict” means an incarcerated person, whether in

jail or prison). The phrase “incarcerated person” is now used in place of “convict.”

Rule 17(d) incorporates the provisions of former Rule 25(d)(2) which fit better with Rule
17.

Rule 18. Joinder of Claims-and-Remedies.

(a) Jeoinder-efelaims.— In General. A party asserting a claim to-reliefas-an-original
claim, counterclaim, cross-claim, or third-party claim; may join, either as independent
or as-alternate alternative claims, as many claims, legal or equitable, as the party has
against an opposing party.

(b) Joinder of remedies;fraudulent-conveyanees.—Contingent Claims. Whenevera
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establishing the-claimfor meney= A party may join two claims even though one of them
is contingent on the disposition of the other: but the court may grant relief only in
accordance with the parties’ relative substantive rights. In particular. a plaintiff may
state a claim for money and a claim to set aside a conveyance that is fraudulent as to

that plaintiff. without first obtaining a judgment for the money.

COMMITTEE COMMENT ON RULE 18

Rule 18 is changed to be consistent with the corresponding federal rule of civil procedure.

Rile 19-Joinder-of persons-needed-forfust-adjudication. Rule 19, Required Joinder of

Parties.

(a) Persons Required to Be Joined if Feasible.

(1) Required Party. A person who is subject to service of process must be joined
as a party if:

(A) in that person’s absence. the court cannot accord complete relief
among existing parties: or

(B) that person claims an interest relating to the subject of the action and
is so situated that disposing of the action in the person’s absence may:

(i) as a practical matter impair or impede the person’s ability to protect
the interest: or
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(ii) leave an existing party subject to a substantial risk of incurring
double. multiple. or otherwise inconsistent obligations because of the
interest.

(2) Joinder by Court Order. If a person has not been joined as required. the court
must order that the person be made a party. A person who refuses to join as a
plaintiff may be made either a defendant or. in a proper case. an involuntary

plaintiff,

(3) Venue. If a joined party objects to venue and the joinder would make venue
improper. the court must dismiss that party.

(b) When Joinder Is Not Feasible. If a person who is required to be joined if feasible

cannot be joined. the court must determine whether. in equity and good conscience, the

action should proceed among the existing parties or should be dismissed. The factors

for the court to consider include:

(1) the extent to which a judgment rendered in the person’s absence might prejudice
that person or the existing parties:

(2) the extent to which any prejudice could be lessened or avoided by:

(A) protective provisions in the judement:

(B) shaping the relief* or

(C) other measures:

(3) whether a judgment rendered in the person’s absence would be adequate: and

(4) whether the plaintiff would have an adequate remedy if the action were

dismissed for nonjoinder.
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(c) Pleading the Reasons for Nonjoinder. When asserting a claim for relief. a party

must state:

(1) the name. if known. of any person who is required to be joined if feasible but is
not joined: and

(2) the reasons for not joining that person.

(d) Exception for Class Actions. This rule is subject to Rule 23.

COMMITTEE COMMENT ON RULE 19
Rule 19 is changed to be consistent with the corresponding federal rule of civil procedure
except Section (a)(1) of the federal rule referring to subject-matter jurisdiction of the court

is omitted.

Rule-20-Permissivejoinder-of parties: Rule 20. Permissive Joinder of Parties.

(a) Persons Who May Join or Be Joined.

(1) Plaintiffs. Persons may join in one action as plaintiffs if:

(A) they assert any right to relief jointly. severally. or in the alternative with
respect to or arising out of the same transaction. occurrence. or series of
transactions or occurrences: and

(B) any question of law or fact common to all plaintiffs will arise in the
action.
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(2) Defendants. Persons may be joined in one action as defendants if:

(A) any right to relief is asserted against them jointly. severally. or in the
alternative with respect to or arising out of the same transaction. occurrence.
or series of transactions or occurrences: and

(B) any question of law or fact common to all defendants will arise in the
action.

(3) Extent of Relief. Neither a plaintiff nor a defendant need be interested in
obtaining or defending against all the relief demanded. The court may grant
judgment to one or more plaintiffs according to their rights, and against one or more
defendants according to their liabilities.

(b) Protective Measures. The court may issue orders—including an order for separate

trials—to protect a party against embarrassment. delay. expense. or other prejudice that
arises from including a person against whom the party asserts no claim and who asserts
no claim against the party.

COMMITTEE COMMENT ON RULE 20

Rule 20 is changed to be consistent with the corresponding federal rule of civil procedure
except the portions of FRCP 20 regarding in rem jurisdiction and jurisdiction in admiralty
have been omitted.

Rule 21 Misjeinder-and-nonjoinder-of parties. Rule 21. Misjoinder and Nonjoinder
of Parties.

Misjoinder of parties is not ground for dismissal of an action. Partiesmay-be-dropped-or

Ao I Nrae a' N A aaPa a ¥ = Wla SR VALY, LU n F S s Al A €25

proceeded-with-separately- On motion or on its own. the court may at any time, on just

terms. add or drop a party. The court may also sever any claim against a party.

COMMITTEE COMMENT ON RULE 21

Rule 21 is changed to be consistent with the corresponding federal rule of civil procedure.
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Rule 22 Interpleader— Rule 22 — Interpleader.

(a) Grounds.

(1) By a Plaintiff. Persons with claims that may expose a plaintiff to double or

multiple liability may be joined as defendants and required to interplead. Joinder
for interpleader is proper even though:

(A) the claims of the several claimants. or the titles on which their claims
depend. lack a common origin or are adverse and independent rather than

identical: or

(B) the plaintiff denies liability in whole or in part to anv or all of the
claimants.

(2) By a Defendant. A defendant exposed to similar liability may seek interpleader
through a crossclaim or counterclaim.

(b) Relation to Other Rules and Statutes. This rule supplements—and does not
limit—the joinder of parties allowed by Rule 20.

COMMITTEE COMMENT ON RULE 22

Rule 22 is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 23 Class-actions- Rule 23. Class actions.

(a) Prerequisites, -te-a-elass-aetion— One or more members of a class may sue or
be sued as representatlve partles on behalf of all members only if: 61—)—th&elass—rs—se
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11 Gaicle and ad , boi ¢ he class.

(1) the class is so numerous that joinder of all members is impracticable:

(2) there are questions of law or fact common to the class:

(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class: and

(4) the representative parties will fairly and adequately protect the interests of the
class.

(b) Glass—ae&ens—mamtamable Tvpes of Class Actlons —ﬁérn—aeﬁen—ma%be

eqg 6 heB =Y

addif&en— A class actlon may be malntalned 1f Rule 23( a} is satlsﬁed and if:

(1) Fhe-preseeution-of prosecuting separate actions by or against individual class
members efthe-elass would create a risk of:

(A) Iinconsistent or varying adjudications with respect to individual class
members efthe-elass which that would establish incompatible standards
of conduct for the party opposing the class;; or

(B) Aadjudications with respect to individual class members ofthe-class
which that weuld, as a practical matter, would be dispositive of the
interests of the other members not parties to the individual adjudications
or would substantially impair or impede their ability to protect their
interests;

(2) Fthe party opposing the class has acted or refused to act on grounds that apply

generally applieable to the class, thereby makingappropriate so that final
injunctive relief or corresponding declaratory relief with-respeet-te is appropriate
respecting the class as a whole; or

(3) Tthe court finds that the questions of law or fact common to the class members
of-the-elass predominate over any questions affecting only individual members,
and that a class action is superior to other available methods for the fairly and
efficienthy ad]udlcatleﬁgg efthe controversy The matters pertlnent to the ﬁndlngs
include: the—cla tr :

(A) the class members’ interests in individually controlling the
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prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy
already begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; and

(D) the likely difficulties in managing a class action.
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(c) Certification Order: Notice to Class Members; Judgment; Issues Classes:

Subclasses.

(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person sues or is
sued as a class representative, the court must determine by order whether
to certifv the action as a class action.

(B) Defining the Class; Appointing Class Counsel. An order that certifies
a class action must define the class and the class claims, issues. or
defenses. and must appoint class counsel under Rule 23(g).

(C) Altering or Amending the Order. An order that grants or denies class
certification may be altered or amended before final judgment.

(2) Notice.

(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule
23(b)(1) or (b)(2). the court may direct appropriate notice to the class.

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3)—or
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upon ordering notice under Rule 23(e)(1) to a class proposed to be
certified for purposes of settlement under Rule 23(b)(3)—the court must
direct to class members the best notice that is practicable under the
circumstances, including individual notice to all members who can be
identified through reasonable effort. The notice may be by one or more of
the following: United States mail. electronic means, or other appropriate
means. The notice must clearly and concisely state in plain. easily
understood language:

(i) the nature of the action:

(ii) the definition of the class certified:

(iii) the class claims. issues, or defenses:

(iv) that a class member may enter an appearance through an attorney
if the member so desires:

(v) that the court will exclude from the class any member who requests

(vi) the time and manner for requesting exclusion: and

(vii) the binding effect of a class judgment on members under Rule

23(c)(3).

(3) Judement. Whether or not favorable to the class. the judement in a class action
must:

(A) for any class certified under Rule 23(b)(1) or (b)(2). include and
describe those whom the court finds to be class members: and

(B) for any class certified under Rule 23(b)(3). include and specify or
describe those to whom the Rule 23(c)(2) notice was directed. who have
not requested exclusion. and whom the court finds to be class members.

(4) Particular Issues. When appropriate. an action may be brought or maintained
as a class action with respect to particular issues.

(5) Subclasses. When appropriate. a class may be divided into subclasses that are
each treated as a class under this rile.

(d) Conducting the Action.

(1) In General. In conducting an action under this rule. the court mayv issue orders
that:
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(A) determine the course of proceedings or prescribe measures to prevent
undue repetition or complication in presenting evidence or argument:

(B) require—to protect class members and fairly conduct the action—
giving apprqpriate notice to some or all class members of*

(i) any step in the action:

(ii) the proposed extent of the judgment: or

(iii) the members’ opportunity to signify whether they consider the
representation fair and adequate. to intervene and present claims or
defenses. or to otherwise come into the action:

(C) impose conditions on the representative parties or on intervenors:

(D) require that the pleadings be amended to eliminate allegations about
representation of absent persons and that the action proceed accordingly:
or

(E) deal with similar procedural matters.

(2) Combining and Amending Orders. An order under Rule 23(d)(1) may be
altered or amended from time to time and may be combined with an order under
Rule 16.

(e) Settlement, Voluntary Dismissal. or Compromise. The claims. issues. or
defenses of a certified class—or a class proposed to be certified for purposes of
settlement—may be settled. voluntarily dismissed. or compromised only with the
court’s approval. The following procedures apply to a proposed settlement, voluntary
dismissal. or compromise:

(1) Notice to the Class.

(A) Information That Parties Must Provide to the Court. The parties must
provide the court with information sufficient to enable it to determine
whether to give notice of the proposal to the class.

(B) Grounds for a Decision to Give Notice. The court must direct notice
in a reasonable manner to all class members who would be bound by the
proposal if giving notice is justified by the parties’ showing that the court
will likely be able to:

(i) approve the proposal under Rule 23(e)(2): and
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(if) certify the class for purposes of judgment on the proposal.

(2) Approval of the Proposal. If the proposal would bind class members. the court
may approve it only after a hearing and only on finding that it is fair, reasonable.
and adequate after considering whether:

(A) the class representatives and class counsel have adequately
represented the class:

(B) the proposal was negotiated at arm’s length:

(C) the relief provided for the class is adequate. taking into account:

(i)  the costs, risks. and delay of trial and appeal:

(ii) the effectiveness of any proposed method of distributing relief
to the class, including the method of processing class-member claims:

(iii) the terms of any proposed award of attorney’s fees. including
timing of payment: and

(iv) any agreement required to be identified under Rule 23(e)(3): and

(D) the proposal treats class members equitably relative to each other.

(3) Identifving Agreements. The parties seeking approval must file a statement
identifying any agreement made in connection with the proposal.

(4) New Opportunity to Be Excluded. If the class action was previously certified
under Rule 23(b)(3). the court may refuse to approve a settlement unless it affords
a new opportunity to request exclusion to individual class members who had an
earlier opportunity to request exclusion but did not do so.

(5) Class-Member Objections.

(A) In General. Any class member may object to the proposal if it requires
court approval under this subdivision (e). The objection must state
whether it applies only to the objector. to a specific subset of the class. or
to the entire class, and also state with specificity the grounds for the

objection.

(B) Court Approval Required for Payment in Connection with an
Obijection. Unless approved by the court after a hearing. no payment or
other consideration may be provided in connection with:

(i) forgoing or withdrawing an objection. or
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(ii) forgoing. dismissing. or abandoning an appeal from a judement
approving the proposal.

(f) Appeals. A party may seek review of an order granting or denying class-action
certification under this rule in the Supreme Court of Appeals. but not from an order
under Rule 23(e)(1). by filing a Petition for a Writ of Prohibition with the Clerk of
the Supreme Court of Appeals. A party must file any such petition within 30 days
after the order being challenged is entered. The filing of the petition does not stav
proceedings in the circuit court unless the circuit court judge or the Supreme Court of
Appeals so orders.

(g) Class Counsel.

(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that
certifies a class must appoint class counsel. In appointing class counsel, the court:

(A) must consider:

(i) the work counsel has done in identifying or investigating
potential claims in the action:

(ii) counsel’s experience in handling class actions. other complex
litigation, and the types of claims asserted in the action:

(iii) counsel’s knowledge of the applicable law: and

(iv) the resources that counsel will commit to representing the class:

(B) may consider any other matter pertinent to counsel’s ability to fairly
and adequately represent the interests of the class:

(C) may order potential class counsel to provide information on anv
subject pertinent to the appointment and to propose terms for attorney’s
fees and nontaxable costs:

(D) may include in the appointing order provisions about the award of
attorney’s fees or nontaxable costs under Rule 23(h): and

(E) may make further orders in connection with the appointment.

(2) Standard for Appointing Class Counsel. When one applicant seeks
appointment as class counsel. the court may appoint that applicant only if the
applicant is adequate under Rule 23(g)(1) and (4). If more than one adequate
applicant seeks appointment. the court must appoint the applicant best able to
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represent the interests of the class.

(3) Interim Counsel. The court may designate interim counsel to act on behalf of
a putative class before determining whether to certify the action as a class action.

(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the
interests of the class.

(h) Attorney’s Fees and Nontaxable Costs. In a certified class action. the court may
award reasonable attorney’s fees and nontaxable costs that are authorized by law or
by the parties’ agreement. The following procedures apply:

(1) A claim for an award must be made by motion under Rule 54(d)(2). subject to
the provisions of this subdivision (h), at a time the court sets. Notice of the motion
must be served on all parties and. for motions by class counsel. directed to class
members in a reasonable manner.

(2) A class member. or a party from whom payment is sought. may object to the
motion.

(3) The court may hold a hearing and must find the facts and state its legal
conclusions under Rule 52(a).

(4) The court may refer issues related to the amount of the award to a special
commissioner. as provided in Rule 54(d)(2)(D).

(i) Residual funds. When the claims process has been exhausted in class actions and
residual funds remain, the court may. after notice to counsel of record and a hearing.
distribute the residual funds to Legal Aid of West Virginia. to one or more West
Virginia nonprofit organizations. schools within West Virginia universities or
colleges. or foundations. which support programs that will benefit the class consistent
with the objectives and purposes of the underlving causes of action upon which relief
was based. With respect to checks or other methods of payment that are not cashed
or otherwise negotiated by identified class members within a time period set by the
Court or other unclaimed funds. the right to which is vested in identified class
members. the Court may treat the funds as residual funds and distribute them pursuant
to this subsection or declare the funds unclaimed property and order the funds paid
over to the West Virginia Unclaimed Property Fund. The Parties may. subiect to the
requirements of Rule 23, provide for the treatment of unclaimed or residual funds.

COMMITTEE COMMENT ON RULE 23

The changes to Rule 23 are intended to make the rule consistent with the procedure for
class actions utilized in federal rule of civil procedure 23. The only differences are in the
process for appellate review of class certification decisions as described below, and the
process for distribution of residual class settlement funds (cy pres) under Rule 23(i).
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The rule changes the current practice for appellate review of class certification decisions.
Under current practice, there are different standards for appellate review of a class
certification decision, depending on whether the class is certified or if class certification is
denied. Under existing procedure, an order denying class certification is a final and
appealable order, while an order granting class certification is subject to discretionary
review only by an extraordinary writ. The current federal rule permits discretionary review
by the court of appeals. Federal courts look at five factors to determine the appropriateness
of granting a Rule 23(f) petition: (1) whether the certification ruling is likely dispositive of
the litigation; (2) whether the district court's certification decision contains a substantial
weakness; (3) whether the appeal will permit the resolution of an unsettled legal question
of general importance; (4) the nature and status of the litigation before the district court
(such as the presence of outstanding dispositive motions and the status of discovery); and
(5) the likelihood that future events will make appellate review more or less
appropriate. Lienhart v. Dryvit Sys., Inc., 255 F.3d 138, 144 (4th Cir. 2001). The Supreme
Court of Appeals applies a similar standard in determining whether to entertain and issue
a writ of prohibition following the grant of class certification. State ex rel Surnaik
Holdings of WV, LLC v. Bedell, 852 S.E.2d 748, 755 (W. Va. 2020) (noting the following
five factors to be considered: “(1) whether the party seeking the writ has no other adequate
means, such as direct appeal, to obtain the desired relief; (2) whether the petitioner will be
damaged or prejudiced in a way that is not correctable on appeal; (3) whether the lower
tribunal's order is clearly erroneous as a matter of law; (4) whether the lower tribunal's
order is an oft repeated error or manifests persistent disregard for either procedural or
substantive law; and (5) whether the lower tribunal's order raises new and important
problems or issues of law of first impression.” (quoting syl. pt. 4, State ex rel. Hoover v.
Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996)). The intent of the rule is to place the parties
in the same position as it relates to appellate review of class certification decisions.

Rile 231 Derivative-actions-by-shareholders: Rule 23.1. Derivative Actions.

64




(a) Prerequisites. This rule applies when one or more shareholders or members of a

corporation or an unincorporated association bring a derivative action to enforce a right
that the corporation or association may properly assert but has failed to enforce. The
derivative action may not be maintained if it appears that the plaintiff does not fairly
and adequately represent the interests of shareholders or members who are similarly
situated in enforcing the right of the corporationor association.

(b) Pleading Requirements. The complaint must be verified and must:

(1) allege that the plaintiff was a shareholder or member at the time of the
transaction complained of, or that the plaintiff's share or membership later devolved
on it by operation of law:

(2) state with particularity:

(A) any effort by the plaintiff to obtain the desired action from the
directors or comparable authority and. if necessary. from the shareholders
or members: and

(B) the reasons for not obtaining the action or not making the effort.

(c) Settlement, Dismissal, and Compromise. A derivative action may be settled.
voluntarily dismissed. or compromised only with the court's approval. Notice of a
proposed settlement. voluntary dismissal, or compromise must be given to shareholders
or members in the manner that the court orders.

COMMITTEECOMMENTONRULE?23.1

Rule 23.1 is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 23.2—Actionsrelatingto-unincorporated-assoeiations: Rule 23.2. Actions Relating

to Unincorporated Associations.

This rule applies to Aan action brought by or against the members of an unincorporated

association as a class by naming certain members as representative parties. The action may
be maintained only if it appears that the—representative those parties will fairly and
adequately protect the interests of the association and its members. In the conducting ef
the action, the court may make issue any appropriate orders corresponding with those
deseribed in Rule 23(d), and the procedure for settlement. voluntary dismissal, or
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compromise ofthe-action shall correspond with that-previded the procedure in Rule 23(e).

COMMITTEECOMMENTONRULEZ23.2

Rule 23.2 Rule 21 is changed to be consistent with the corresponding federal rule of civil
procedure.

Rule24Intervention: Rule24. Intervention.

(a) Intervention of Right. On timely motion. the court must permit anvone to intervene
who:

(1) is given an unconditional right to intervene by a statute: or

(2) claims an interest relating to the property or transaction that is the subiect
of the action, and is so situated that disposing of the action may as a practical matter
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impair or impede the movant's ability to protect its interest, unless existing parties
adequately represent that interest.

(b) Permissive Intervention.

(1) In General, On timely motion, the court may permit anvone to intervene
who:

(A) s given a conditional right to intervene by a statute: or

(B)  has a claim or defense that shares with the main action a common
question of law or fact.

(2) By a Government Officer or Agency. On timely motion. the court mav
permit a federal or state governmental officer or agency to intervene if a party's
claim or defense is based on:

(A) astatute or executive order administered by the officer or agency: or

(B) any regulation, order, requirement.’ or agreement issued or made
under the statute or executive order.

(3) Delay or Prejudice. In exercising its discretion. the court must consider
whether the intervention will unduly delay or prejudice the adjudication of the
original parties' richts.

(c¢) Notice and Pleading Required. A motion to intervene must be served on the
parties as provided in Rule 5. The motion must state the grounds for intervention and
be accompanied by a pleading that sets out the claim or defense for which intervention

is sought.
COMMITTEE COMMENT ON RULE 24

Rule 24 is changed to be consistent with the corresponding federal rule of civil procedure.

Rile 25-Substitution-of parties- Rule 25. Substitution of parties.
{a) Death.—
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(1) Substitution if the Claim Is Not Extinguished. If a party dies and the claim is not
extinguished. the court may order substitution of the proper party. A motion for
substitution may be made by any party or by the decedent's successor or
representative. If the motion is not made within 90 days after service of a statement
noting the death, the action by or against the decedent must be dismissed.

(2) Continuation Among the Remaining Parties. After a party's death. if the right
sought to be enforced survives only to or against the remaining parties. the action
does not abate. but proceeds in favor of or against the remaining parties. The death
should be noted on the record.

(3) Service. A motion to substitute, together with a notice of hearing. must be served
on the parties as provided in Rule 5 and on nonparties as provided in Rule 4. A
statement noting death must be served in the same manner. Service may be made in
any judicial district.

(b) Incompetency;-Cenviet. If a party becomes incompetent or becomes a-cenviet an
incarcerated, the court #pen may. on motion, permit the action to be continued by or

aLalnst the narty s renresentatlve The motlon must be served as prov1ded in

fepfeseﬁ%aﬁve—Rule 251a)§3[

(¢) Transfer of ilnterest. In-case-ofany-transferof If an interest is transferred, the action
may be continued by or against the onglnal party; unless the court, spen on motion,
orders the transferee to be

substituted in the action or joined with the original party. Service-ofthe-motion-shall

be-made-as-providedinsubdivision{ay-of this rule—The motion must be served as

provided in Rule 25(a)(3).

(d) Public eOfficers; dDeath or sSeparation from eOffice.
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An action does not abate when a public officer who is a party in an official capacity
dies. resigns, or otherwise ceases to hold office while the action is pendine, The
officer's successor is automatically substituted as a party. Later proceedings should
be in the substituted party's name, but any misnomer not affecting the parties'
substantial rights must be disregarded. The court may order substitution at any time,
butthe absence of such an order does not affect the substitution.

COMMITTEE COMMENT ON RULE 25

Rule 25 is changed to be consistent with the corresponding federal rule of civil procedure.

V. Depositions and Discovery
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Rule 26. Duty to Disclose; General Provisions Governing Discovery.

(a) Required Disclosures

(1) Initial Disclosure.
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(A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwise
stipulated or ordered by the court. a party must. without awaiting a
discovery request. provide to the other parties:

(i) the name and. if known. the address and telephone number of each
individual likely to have discoverable information—along with the
subjects of that information—that the disclosing party may use to
support its claims or defenses, unless the use would be solely for

impeachment:

(ii) a copy—or a description by category and location—of all
documents, electronically stored information. and tangible things that
the disclosing party has in its possession. custody. or control and may
use to support its claims or defenses. unless the use would be solely for

impeachment:

(iii) a computation of each category of damages claimed by the
disclosing party—who must also make available for inspection and
copying as under Rule 34 the documents or other evidentiary material,
unless privileged or protected from disclosure. on which each
computation is based. including materials bearing on the nature and
extent of injuries suffered; and

(iv) for inspection and copying as under Rule 34. any insurance
agreement under which an insurance business may be liable to satisfy
all or part of a possible judgment in the action or to indemnify or
reimburse for payments made to satisfy the judgment.

(B) Proceedings Exempt from Mandatory Disclosures:

(i) eminent domain actions brought pursuant to Chapter 54 of the
West Virginia Code:

(ii) actions where the circuit court is acting as an appellate review
of decisions from a Board of Equalization and Review:

(iii) an action to enforce or quash an administrative summons or
subpoena:

(iv)  a proceeding ancillary to a proceeding in another court:

(v) any matter where the agreed amount in controversy is less than
$25.000:

(vi)  any action to enforce an arbitration award:
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(vii) any action for review of an administrative record: and

(viii) any matter where the circuit court is acting as a court of appellate
review from a decision of an inferior body.

(C)  Time for Initial Disclosures—In General. A party must make the
initial disclosures at or within 30 days after the filing of the written report
as required by Rule 26(f)(2). unless a different time is set by stipulation or
court order, or unless a party objects during the conference that initial
disclosures are not appropriate in this action and states the objection in the
proposed discovery plan. In ruling on the objection. the court must
determine what disclosures. if any. are to be made and must set the time for
disclosure.

(D)  Time for Initial Disclosures—For Parties Served or Joined Later. A
party that is first served or otherwise joined after the Rule 26(f) conference
must make the initial disclosures within 30 days after being served or joined.
unless a different time is set by stipulation or court order.

(E)  Basis for Initial Disclosure: Unacceptable Excuses. A party must
make its initial disclosures based on the information then reasonably
available to it. A party is not excused from making its disclosures because
it has not fully investigated the case or because it challenges the sufficiency
of another party's disclosures or because another party has not made its
disclosures.

Disclosure of Expert Testimony.

(A)  In General. In addition to the disclosures required by Rule 26(a)(1).
a party must disclose to the other parties the identity of any witness it may
use at trial to present evidence under West Virginia Rule of Evidence 702.
703, or 705.

(B)Witnesses Who Must Provide a Written Report. Unless otherwise
stipulated or ordered by the court. this disclosure must be accompanied by
a written report—prepared and signed by the witness—if the witness is one
retained or specially emploved to provide expert testimony in the case or
one whose duties as the party's employee regularly involve giving expert
testimony. The report must contain:

(i) a complete statement of all opinions the witness will express and
the basis and reasons for them:

(ii) the facts or data considered by the witness in forming them:
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(3)

(iii) any exhibits that will be used to summarize or support them:

(iv) the witness's qualifications. including a list of all publications
authoredin the previous four vears:

(v) alist of all other cases in which, during the previous four vears.
the witness testified as an expert at trial or by deposition: and

(vi) a statement of the compensation to be paid for the study and
testimonv in the case.

(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise
stipulated or ordered by the court, if the witness is not required to provide a
written report. this disclosure must state:

(i) the subject matter on which the witness is expected to present
evidence under West Virginia Rule of Evidence 702. 703. or 705: and

(ii) a summary of the facts and opinions to which the witness is
expected to testify.

(D) Time to Disclose Expert Testimony. A party must make these
disclosures at the times and in the sequence that the court orders. Absent a
stipulation or a court order. the disclosures must be made;

(i) At least 90 days before the date set for trial or for the case to be
ready for trial: or.

(ii) if the evidence is intended solely to contradict or rebut evidence
on the same subject matter identified by another party under Rule
26(a)(2)(B) or (C), within 30 days after the other party's disclosure.

(E) Supplementing the Disclosure. The parties must supplement these
disclosures when required under Rule 26(¢).

Pretrial Disclosures.

(A)  In General. In addition to the disclosures required by Rule 26(a)(1)
and (2). a party must provide to the other parties and promptly file the
following information about the evidence that it may present at trial other
than solely for impeachment:
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(4)

(i) the name and., if not previously provided. the address and
telephone number of each witness—separately identifyving those the
party expects to present and those it may call if the need arises:

(ii) the designation of those witnesses whose testimony the party
expects to present by deposition and. if not taken stenographically. a
transcript of the pertinent parts of the deposition: and

(iii) an identification of each document or other exhibit. including
summaries of other evidence—separately identifyinge those items the
party expects to offer and those it may offer if the need arises.

(B)Time for Pretrial Disclosures; Objections. Unless the court orders
otherwise. these disclosures must be made at least 30 days before trial.
Within 14 days after they are made. unless the court sets a different time. a
party may serve and promptly file a list of the following objections: any
objections to the use under Rule 32(a) of a deposition designated by another
party under Rule 26(a)(3)(A)(ii): and any objection. together with the
grounds for it, that may be made to admissibility of materials identified
under Rule 26(a)(3)(A)(iii). An objection not so made—except for one
under West Virginia Rule of Evidence 402 or 403—is waived unless
excused by the court for good cause.

Form of Disclosures. Unless the court orders otherwise. all disclosures

under Rule 26(a) must be in writing. siened. and served.

(b) Discovery Methods. Scope. and Limits.

1)

Scope in General. Unless otherwise limited by court order issued

pursuant to Rule 26(b)(3)(A). the scope of discovery is as follows: Parties may

obtain discovery regarding any matter. not privileged. which is relevant to the

subject matter involved in the pending action, whether it relates to the claim or

defense of the party seeking discovery or to theclaim or defense of any other party.

including the existence, description. nature, custody. condition and location of any

books. documents or other tangible things and the identity and location of persons

having knowledge of any discoverable matter. Information within this scope of

discovery need not be admissible in evidence to be discoverable.

(2)

Limitations on Frequency and Extent.

(A) When Permitted. By order, the court may alter the limits in these
rules on the number of depositions. interrogatories. requests for production.
requests for admissions or on the length of depositions under Rule 30.

(B) Specific Limitations on Electronically Stored Information. A party
need not provide discovery of electronically stored information from
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sources that the party identifies as not reasonably accessible because of
undue burden or cost. On motion to compel discovery or for a protective
order. the party from whom discovery is sought must show that the
information is not reasonably accessible because of undue burden or cost.
If that showing is made, the court may nonetheless order discovery from
such sources if the requesting party shows good cause. considering the
limitations of Rule 26(b)(3)(C). The court may specify conditions for the

discovery.

(C) When Required. On motion or on its own. the court must limit the
frequency, scope or extent of discovery otherwise allowed by these rules if
it determines that:

(i) the discovery sought is unreasonably cumulative or duplicative. or
can be obtained from some other source that is more convenient, less
burdensome. or less expensive:

(ii) the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action: or

(iii) the burden or expense of the proposed discovery outweighs its
likely benefits. considering the needs of the case. the amount in
controversy. the parties' resources, the importance of the issues at stake
in the action. and the importance of the discoverv in resolving the issues
in the case.

Trial Preparation: Materials.

(A)  Documents and Tangible Things. Ordinarily, a party may not
discover documents and tangible things that are prepared in anticipation of
litigation or for trial by or for another party or its representative (including
the other party's attorney. consultant, surety. indemnitor, insurer. or agent).
But, subject to Rule 26(b)(4). those materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(2): and

(ii) the party shows that it has substantial need for the materials to
prepare its case and cannot, without undue hardship. obtain their
substantial equivalent by other means.

(A)  Protection Against Disclosure. If the court orders discovery of those
materials, it must protect against disclosure of the mental impressions.
conclusions. opinions. or legal theories of a party's attornev or other
representative concerning the litigation.
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(4)

(B)  Previous Statement. Any party or other person may. on request and
without the required showing. obtain the person's own previous statement
about the action or its subject matter. If the request is refused. the person
may move for a court order. and Rule 37(a)(5) applies to the award of
expenses. A previous statement is either:

(i) a written statement that the person has signed or otherwise adopted
or approved: or

(ii) a contemporaneous stenographic. mechanical, electrical. or other
recording—or a transcription of it—that recites substantially verbatim
the person's oral statement.

Trial Preparation: Experts.

(A)  Deposition of an Expert Who May Testify. A party may depose any
person who has been identified as an expert whose opinions may be
presented at trial. If Rule 26(a)(2)(B) requires a report from the expert. the
deposition may be conducted only after the report is provided.

(B) Trial-Preparation Protection for Draft Reports or Disclosures.
Rules 26(b)(4)(A) and (B) protect drafts of any report or disclosure required
under Rule 26(a)(1). regardless of the form in which the draft is recorded.

(C) Trial-Preparation Protection for Communications Between a Partyv's
Attorney and Expert Witnesses. Rules 26(b)(4)(A) and (B) protect
communications between the party's attorney and any witness required to
provide a report under Rule 26(a)(2). regardless of the form of the
communications. except to the extent that the communications:

(i) relate to compensation for the expert's study or testimony:

(ii) identify facts or data that the party's attorney provided and that the
expert considered in forming the opinions to be expressed: or

(iii) identify assumptions that the party's attorney provided and that the
expert relied on in forming the opinions to be expressed.

(D) Expert Employved Only for Trial Preparation. Ordinarily. a party may
not. by interrogatories or deposition, discover facts known or opinions held
by an expert who has been retained or specially emploved by another party
in anticipation of litigation or to prepare for trial and who is not expected to
be called as a witness at trial. But a party may do so only:

(i) as provided in Rule 35(b): or
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(ii) on showing exceptional circumstances under which it is
impracticable for the party to obtain facts or opinions on the same
subject by other means.

(E)  Payment. Unless manifest injustice would result. the court must
require that the party seeking discovery:

(i) pay the expert a reasonable fee for time spent in responding to
discovery under Rule 26(b)(5)(A) or (D): and

(ii) for discovery under (D). also pay the other party a fair portion of the
fees and expenses it reasonably incurred in obtaining the expert's facts

and opinions.

(8)Claiminge Privilece or Protectine Trial-Preparation Materials.

(A)  Information Withheld When a party withholds information
otherwise discoverable by claiming that the information is privileged or
subject to protection as trial-preparation material. the party must:

(i) expressly make the claim: and

(ii) describe the nature of the documents, communications. or tangible
things not produced or disclosed—and do so in a manner that. without
revealing information itself privileged or protected. will enable other
parties to assess the claim.

(B)  Information Produced. If information produced in discovery is
subject to a claim of privilege or of protection as trial-preparation material.
the party making the claim may notify anv party that received the
information of the claim and the basis for it. After being notified. a party
must promptly return. sequester. or destrov the specified information and
any copies it has: must not use or disclose the information until the claim is
resolved: must take reasonable steps to retrieve the information if the party
disclosed it before being notified: and may promptly present the information
to the court under seal for a determination of the claim. The producing party
must preserve the information until the claim is resolved.

(c) Protective Orders.

(1) In General. A party or any person from whom discovery is sought may
move for a protective order in the court where the action is pending. The motion
must include a certification that the movant has in good faith conferred or attempted
to confer with other affected parties in an effort to resolve the dispute without court
action. The court may. for good cause, issue an order to protect a party or person
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from annovyance, embarrassment. oppression. or undue burden or expense.
including one or more of the following:

(A)  forbidding the disclosure or discovery:

(B) specifying terms. including time and place. for the disclosure or
discovery;

(C)  prescribing a discovery method other than the one selected by the
party seeking discovery;

(D)  forbidding inquiry into certain matters. or limiting the scope of
disclosure or discovery to certain matters:

(E)  designating the persons who may be present while the discovery is
conducted:

(F) requiring that a deposition be sealed and opened only on court
order;

(G)__ requiring that a trade secret or other confidential research.
development. or commercial information not be revealed or be revealed
only in a specified way: and

(H)  requiring that the parties simultaneously file specified documents
or information in sealed envelopes. to be opened as the court directs.

(2) Ordering Discovery. If a motion for a protective order is wholly or partly
denied, the court may. on just terms. order that any party or person provide or permit

discovery.

(3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.

(d) Timing and Sequence of Discovery.

(1) Timingo. A party may not seek discovery from any source before the parties have
conferred as required by Rule 26(f). except in a proceeding exempted from initial
disclosure under Rule 26(a)(1)(B). or when authorized by these rules. by
stipulation, or by court order.

(2) Early Rule 34 Requests.

(A) Time to Deliver. More than 21 days after the summons and complaint
are served on a party. a request under Rule 34 may be delivered:

(i) to that party by anv other party. and
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(ii) by that party to any plaintiff or to any other party that has been
served.

(B) When Considered Served. The request is considered to have been served
at the first Rule 26(f) conference.

(3) Sequence. Unless the parties stipulate or the court orders otherwise for the
parties’ and witnesses’ convenience and in the interests of justice:

(A) methods of discovery may be used in any sequence: and

(B) discovery by one party does not require any other party to delay its
discovery.

(e) Supplementing Disclosures and Responses.

()

(1) In General. A party who has made a disclosure under Rule 26(a) —or who
has responded to an interrogatory. request for production., or request for
admission—must supplement or correct its disclosure or response:

(A)  in a timely manner if the party learns that in some material respect
the disclosure or response is incomplete or incorrect, and if the additional
or corrective information has not otherwise been made known to the other
parties during the discovery process or in writing: or

(B) as ordered by the court.

(2) Expert Witness. For an expert whose report must be disclosed under Rule
26(a)(2). the party's duty to supplement extends both to information included in the
report and to information given during the expett's deposition. Any additions or
changes to this information must be disclosed at least 30 days before trial.

Conference of the Parties: Planninge for Discovery.

(1) Conference Timing. Except in a proceeding exempted from initial
disclosure under Rule 26(a)(1)(B) or when the court orders otherwise. the parties
must confer as soon as practicable—and in any event at least 30 days after filine of
a responsive pleading or motion under Rule 12.

(2) Conference Content; Parties’ Responsibilities. In conferring, the parties
must consider the nature and basis of their claims and defenses and the possibilities
for promptly settling or resolving the case: make or arrance for the disclosures
required by Rule 26(a)(1): discuss any issues about preserving discoverable
information: and develop a proposed discovery plan. The attorneys of record and
all unrepresented parties that have appeared in the case are jointly responsible for
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arranging the conference, for attempting in good faith to agree on the proposed
discovery plan. and for submitting to the court within 14 days after the conference
a written report outlining the plan. The court may order the parties or attorneys to
attend the conference in person.

(3) Discovery Plan. A discovery plan must state the parties’ views and
proposals on:

(A)  what changes should be made in the timing. form. or requirement
for disclosures under Rule 26(a). including a statement of when initial
disclosures were made or will be made:

(B) the subjects on which discovery may be needed. when discovery
should be completed. and whether discovery should be conducted in phases
or be limited to or focused on particular issues:

(C) any issues about disclosure. discovery. or preservation of
electronically stored information, including the form or forms in which it
should be produced:

(D) any issues about claims of privilege or of protection as trial-
preparation materials. including—if the parties agree on a procedure to
assert these claims after production—whether to ask the court to include
their agreement in an order under West Virginia Rule of Evidence 502:

(E) what changes should be made in the limitations on discovery
imposed under these rules. and what other limitations should be imposed:
and

(F) any other orders that the court should issue under Rule 26(c) or
under Rule 16(b) and (c).

(g) Signing Disclosures and Discovery Requests, Responses, and Objections.

(1) Signature Required; Effect of Sienature. Everv disclosure under Rule
26(a)(1) or (a)(3) and every discovery request. response. or objection must be
signed by at least one attorney of record in the attornev's own name—or bv the
party personally. if unrepresented—and must state the signer's address. e-mail
address. and telephone number. By signing. an attorney or party certifies that to the
best of the person's knowledge. information. and belief formed after a reasonable

inquiry:

(A)  with respect to a disclosure. it is complete and correct as of the time
it is made: and

84




(B)  with respect to a discovery request. response. or objection. it is:

(i) consistent with these rules and warranted by existing law or by a
nonfrivolous argument for extending. modifving. or reversing existing
law. or for establishing new law:

(ii) not interposed for any improper purpose. such as to harass. cause
unnecessary delay, or needlessly increase the cost of litigation: and

(iii) neither unreasonable nor unduly burdensome or expensive.
considering the needs of the case. prior discovery in the case. the
amount in controversy. and the importance of the issues at stake in the
action.

(C)  neither unreasonable nor unduly burdensome or expensive.
considering the needs of the case. prior discovery in the case. the amount in
controversy. and the importance of the issues at stake in the action.

2) Failure to Sign. Other parties have no duty to act on an unsigned disclosure,
request. response. or objection until it is signed, and the court must strike it unless
a signature is promptly supplied after the omission is called to the attorney's or
party's attention.

(3) Sanction for Improper Certification. If a certification violates this
rule without substantial justification, the court, on motion or on its own.
must impose an appropriate sanction on the signer, the party on whose
behalf the signer was acting, or both. The sanction may include an order to
pay the reasonable expenses. including attornev's fees., caused bv the
violation.

COMMITTEE COMMENT ON RULE 26

Rule 26 is changed to be substantially consistent with the corresponding federal rule of
civil procedure. Substantive changes:

Motions for parties are filed at court of origin.

The addition of a duty to disclose expert information.

The addition of provisions having to do with the discovery of electronically-stored
information.

The prohibition of depositions of an expert until the expert’s 26(a)(1) disclosure
has been made.

The addition of protections against the discovery of certain preliminary expert
work and expert-lawyer communications.

The addition of a claw-back provision for information protected by privilege or of
protection as trial-preparation material.

Section(b)(3)(C)(iii) includes proportionality as a basis of opposing discovery.
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While the revised rule is largely consistent with the corresponding federal rule, some
provisions of the federal rule were not incorporated as noted below.

The rule adopts the mandatory disclosure requirements in Rule 26(a)(1). The disclosures
are identical to the FRCP counterpart. Rule 26(a)(1)(B) is unique to West Virginia practice
by designating those actions that are exempt from the requirements of mandatory
disclosure. Not only are certain actions exempted from the requirements of mandatory
disclosure, but also those actions where the amount in controversy is less than $25,000.

The rule adopts the FRCP requirements for expert disclosure under Rule 26(a)(2),
including adopting the requirements for preparation of expert reports for most witnesses,
subject to the limitations contained in Rule 26(a)(2)(C). Discovery regarding experts
adopts the federal standards of requiring expert reports and depositions of disclosed experts
under rule 26(b)(5).

Rule 26(b)(3)(B) is designed to address issues raised by difficulties in locating, retrieving,
and providing discovery of some electronically stored information.
The rule adopts the FRCP requirements for pretrial disclosures under rule 26(a)(3).

The scope of discovery under 26(b) is slightly different than the federal counterpart. The
revised rule removes the reference to “likely to lead to the discovery of admissible
evidence” and replaces it with a more specific provision that makes clear that information
need not be admissible to be discoverable. The provision regarding “likely to lead to the
discovery of admissible evidence” was widely misconstrued to expand the scope of
discovery. This revision follows the federal counterpart by removing this confusing
language and replacing it with a simpler statement regarding the relationship between
admissibility and discoverability. The revised rule does not include the proportionality
provision added to FRCP 26 in December 2015. Instead, the revised rule expands on the
existing opportunity for a proportionality analysis by the court under rule 26(b)(3)(C).

The rule adopts the FRCP provisions regarding trial preparation materials under Rule

26(b)(4).

The rule adopts the requirements of a pre-discovery planning conference under rule 26(f),
along with a report of counsel regarding that meeting. The revised rule is designed to
require a case-specific analysis by counsel of the needed discovery, motion practice and
schedule. It is anticipated that an objective analysis of the work needed to prepare the case
for trial or resolution will be developed in the report of the rule 26(f) meeting of counsel.
Unlike the federal rule, this provision of Rule 26(f) requires counsel for the parties to
initiate the planning conference, rather than to wait on an order from the court.

The Committee notes that while there is no mandatory sequence of discovery that a party

may engage in pursuant to Rule 26, 27, 30, 31, 33, 34 or 36, such methods of discovery
should not be combined into a single discovery document to another party.
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al: Rule 27. Depositions to Perpetuate

Testimony.

(a) Before an aAction is Filed. —

(1)  Petition. — A person who desires wants to perpetuate his-own testimony ox

that-of another person-regardingany-matter about any matter cognizable in a West

Virginia court may ﬁle a Verlﬁed pet1t10n in ﬂﬁy—eeﬂft—whefem—a—eempl-amt—myght

eounty in the c1rcu1t court for the c1rcu1t where any expected adverse party resides.
The petition must ask for an order authorizing the petitioner to depose the named
persons in order to perpetuate their testimony. The petition shall must be entitled in

the petltloner name ef—the—petmeﬂef and shaH must show: +—”Ph&t—the—petmenef

(A) that the petitioner expects to be a party to an action cognizable in a
West Virginia court but cannot presently bring it or cause it to be brought:

(B) the subject matter of the expected action and the petitioner's interest:

(C) _ the facts that the petitioner wants to establish by the proposed
testimony and the reasons to perpetuate it:

(D)  the names or a description of the persons whom the petitioner
expects to be adverse parties and their addresses, so far as known: and

(E) the name. address. and expected substance of the testimony of each
deponent.

(2)  Notice and Service. —The-petitioner-shall-thereafter serve-a-notice-upon
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At least 21 days before the hearm}., date. or such other time as atueed by the partles

or ordered by the court. the petitioner must serve in the manner provided in Rule 4
for service of process each expected adverse party with a copy of the petition and a
notice stating the time and place of the hearing. If that service cannot be made with
reasonable diligence on an expected adverse party. the court may order service by
publication or otherwise. The court must appoint an attorney to represent persons
not served in the manner provided in Rule 4 and to cross-examine the deponent if
an unserved person is not otherwise represented. If any expected adverse party is a

minor;-incompetent;—or—eonviet or is incompetent, Fhe—prews&ens—er‘ Rule 17(c)
applyies.

A3 Order and Examination. —H-the-court-is-satisfied-that-the-perpetuation-of

pemetuatlna the testlmon\ may prevent a fallure or delav of justice, the court must
issue an order that designates or describes the persons whose depositions may be
taken. specifies the subject matter of the examinations, and states whether the
depositions will be taken orally or by written interrogatories. The depositions may
then be taken in-aecordance-with under these rules;, and the court may make issue

orders ef—th&eh&raeter—pfewéed—tbr 11ke those authonzed by Rules 34 and 35. Fer

%%%Hﬂ—m—w%iehﬁe—pe&&eﬂ—fer—suehdepesmen—was—ﬁ;ed— A reference in these

rules to the court where an action is pending means. for purposes of this rule. the
court where the petition for the deposition was filed.

@ Hse-of Using the Deposition. — If a deposition to perpetuate testimony is
taken under these rules, or if, although not so taken, it would be admissible in a
etrentt federal district court, it may be used in any action involving the same subject
matter subsequently brought in any court of this State, in accordance with the
provisions of Rule 32(a).
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(1) In General. The court where a judgment has been rendered may. if an appeal

has been taken or may still be taken. permit a party to depose witnesses to
perpetuate their testimony for use in the event of further proceedings in that court.

2) Motion. The party who wants to perpetuate testimony may move for leave
to take the depositions, on the same notice and service as if the action were pending.,
The motion must show:

(A) the name, address. and expected substance of the testimony of each
deponent: and

(B) the reasons for perpetuating the testimony.

(3) Court Order. If the court finds that perpetuating the testimony may prevent
a failure or delay of justice, the court may permit the depositions to be taken and
may issue orders like those authorized by Rules 34 and 35. The depositions may be
taken and used as any other deposition taken in a pending action.

(c) Perpetuation by Action. This rule does not limit the a court’s power efa-courtto
entertain an action to perpetuate testimony.

COMMITTEE COMMENT ON RULE 27

Rule 27 is changed to be consistent with the corresponding federal rule of civil procedure,
including two substantive changes.

The cross-reference to former Rule 4(d) is corrected to incorporate all Rule 4 methods of
service as former Rule 4(d) has been allocated to more than one subdivision of Rule 4.

The time period in section (a)(2) has been changed from 20 days to 21 days to be uniform
with the corresponding federal rule.

The remaining proposed changes are to the style and organization of the rule. These
changes make the rule consistent with the corresponding federal rule of civil procedure.

oyt Rule 28. Persons Before Whom
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Depositions May Be Taken.

(a) Within the United States. —

(1) In_General. Within the United States or within a territory or insular
possession subject to the-deminien-ofthe United States jurisdiction, a depositions
shall nustbe taken before:

(A) _ an officer authorized to administer oaths either by thelaws-ofthe
United-States federal law or by-thedaw of this State or ef by the law in the
place where-the of examination is-held;; or

(B) __ before a person appointed by the court in-which where the action is

pending A—persen—se—appointed—has—power to administer oaths and take

testimony.

(2) Definition of “Officer”. The term “officer” as-used in Rules 30, 31, and 32

includes a person appointed by the court under this rule or designated by the parties
under Rule 29(a).

(b) In a Foreign Country.

(1) In General. A deposition may be taken in a foreign country:
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(A) under an applicable treaty or convention:

(B)  under a letter of request., whether or not captioned a “letter
rogatory”;

(C)  on notice, before a person authorized to administer oaths either by
federal law or by the law of this State or by the law in the place of
examination: or

(D)  before a person commissioned by the court to administer anv
necessary oath and take testimony.

(2) Issuing a Letter of Request or a Commission. A letter of request. a
commission. or both may be issued:

(A) on appropriate terms after an application and notice of it: and

(B) without a showing that taking the deposition in another manner is
impracticable or inconvenient.

3) Form of a Request, Notice, or Commission. When a letter of request or any
other device is used according to a treaty or convention. it must be captioned in the
form prescribed by that treaty or convention. A letter of request may be addressed
“To the Appropriate Authority in [name of countrv].” A deposition notice or a
commission must designate by name or descriptive title the person before whom
the deposition is to be taken.

(4) Letter of Request—Admitting Evidence. Evidence obtained in response to
a letter of request need not be excluded merely because it is not a verbatim
transcript. because the testimony was not taken under oath. or because of any
similar departure from the requirements for depositions taken within the United
States.

(¢) Disqualification-fer-interest. —Ne A deposition shall must not be taken before a
person who is & any party’s relative, ex employee, or attorney; ercounsel-efany-ofthe

employed by any party’s attornev: or who is financially interested inthe action.
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COMMITTEE COMMENT ON RULE 28

Rule 28 is changed to be consistent with the corresponding federal rule of civil procedure.
Rule 28(c), is consistent with precedent requiring an independent person authorized by law
or appointed by the court to administer the oath to the deponent. State ex rel Bennett v.
Keadle, 334 S.E.2d 643 (1985).

Rule 28(d), governing depositions for use in foreign jurisdictions, is deleted. Proposed Rule

45.01, incorporating the Uniform Interstate Depositions and Discovery Act, takes its place.

- Rule 29. Stipulations About

Discovery Procedure,

(a)-Depeosition-proecedure—Unless the court orders otherwise, the parties may agree

stipulate that:
(a) a depositions may be taken before any person, at any time or place, apon any notice,

and in any manner-and-when-se-taken-may be-used-like-other depesitions—specified—

in which event it may be used in the same way as any other deposition: and

(b) other procedures governing or limiting discovery be modified—but a stipulation

extending the time for any form of discovery must have court approval if it would
interfere with the time set for completing discovery. for hearing a motion. or for trial.
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COMMITTEE COMMENT ON RULE 29

Rule 29 is changed to be consistent with the corresponding federal rule of civil procedure.
The changes simplify the circumstances under which a stipulation must have court
approval. The rule also eliminates the prior provision indicating that the court will not
necessarily resolve all disputes arising from certain stipulations.

Rule 30-Depositions-upon-oralexamination.
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Rule 30. Depositions by Oral Examination.

(a) When a Deposition May Be Taken.

1) Without Leave. A party may. by oral questions. depose any person,
including a party, without leave of court except as provided in Rule 30(a)(2). The
deponent's attendance may be compelled by subpoena under Rule 45.

(2) With Leave. Taking a deposition before the time specified under Rule
26(d). or taking a deposition of an incarcerated person. requires leave of court.

(b) Notice of the Deposition; Other Formal Requirements.

(1) Notice in General. A party who wants to depose a person by oral questions
must give reasonable written notice to every other party. The notice must state the
time and place of the deposition and. if known, the deponent's name and address. If
the name is unknown. the notice must provide a general description sufficient to
identify the person or the particular class or group to which the person belongs.

(2) Producing Documents. If a subpoena duces tecum is to be served on the
deponent. the materials designated for production. as set out in the subpoena. must
be listed in the notice or in an attachment. The notice to a party deponent may be
accompanied by a request under Rule 34 to produce documents and tangible things
at the deposition.

(3) Method of Recording.

(A)  Method Stated in the Notice. The party who notices the deposition
must state in the notice the method for recording the testimonv. Unless the
court orders otherwise. testimony may be recorded by audio. audiovisual.
or stenographic means. The noticing party bears the recording costs. Any
party may arrange to transcribe a deposition.

(B) Additional Method. With prior notice to the deponent and other
parties, any party may designate another method for recording the testimony
in addition to that specified in the original notice. That partvy bears the
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expense of the additional record or transcript unless the court orders
otherwise.

(4) By Remote Means. Any deposition may be taken by telephone.
videoconference. or other remote means. For the purpose of this rule and Rules
28(a), 37(a)(2). and 37(b)(1). the deposition takes place where the deponent
answers the questions. The party taking a deposition by remote means is
responsible for assuring that the witness has the appropriate technology to
participate. If the witness is a non-party. the party taking the deposition bears the
cost of providing the appropriate technology.

(5) Officer's Duties.

(A) (A)  Before the Deposition. Unless the parties stipulate otherwise, a
deposition must be conducted before an officer appointed or designated
under Rule 28. The officer must begin the deposition with an on-the-record
statement thatincludes:

(i) the officer's name and business address:

(ii) the date. time. and place of the deposition:

(iii) the deponent's name:

(iv) the officer's administration of the oath or affirmation to the
deponent: and

(v)_the identity of all persons present.

(B)  Conducting the Deposition: Avoiding Distortion. If the deposition is
recorded non-stenographically. the officer must repeat the items in Rule
30(b)(5)(A)(i)-(iii) at the beginning of each unit of the recording medium.
The deponent's and attorneys' appearance or demeanor must not be distorted
through recording technigues.

(C)  After the Deposition. At the end of a deposition, the officer must
state on the record that the deposition is complete and must set out any
stipulations made by the attorneys about custody of the transcript or
recording and of the exhibits, or about any other pertinent matters.

(6) Notice or Subpoena Directed to an Organization. In its notice or subpoena.
a party may name as the deponent a public or private corporation. a partnership. an
association, a governmental agency. or other entity and must describe with
reasonable particularity the matters for examination. The named organization must
then designate one or more officers. directors. or managing agents. or designate
other persons who consent to testify on its behalf* and it may set out the matters on
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which each person designated will testify. Before or promptly after the notice or
subpoena is served. the serving party and the organization must confer in good faith
about the matters for examination. A subpoena must advise a nonparty organization
ofits duty to make this designation and to confer with the serving party. The persons
designated must testify about information known or reasonably available to the
organization. This paragraph (6) does not preclude a deposition by any other
procedure allowed by these rules.

(¢) Examination and Cross-Examination; Record of theExamination: Objections:
WrittenQuestions.

(1) Examination and Cross-Examination. The examination and cross-
examination of a deponent proceed as they would at trial under the West Virginia
Rules of Evidence. except Rules 103 and 615. After putting the deponent under
oath or affirmation. the officer must record the testimony by the method designated
under Rule 30(b)(3)(A). The testimony must be recorded by the officer personally
or by a person acting in the presence and under the direction ofthe officer.

(2) Objections. An objection at the time of the examination—whether to
evidence. to a party's conduct. to the officer's qualifications. to the manner of taking
the deposition. or to any other aspect of the deposition—must be noted on the
record. but the examination still proceeds: the testimony is taken subject to any
objection. An objection must be stated concisely in a nonargumentative and
nonsuggestive manner. A person may instruct a deponent not to answer only when
necessary to preserve a privilege, to enforce a limitation ordered by the court. or to
present a motion under Rule 30(d)(3).

3) Participating Through Written Questions. Instead of participatine in the oral
examination. a party may serve written questions in a sealed envelope on the party
noticing the deposition. who must deliver them to the officer. The officer must ask
the deponent those questions and record the answers verbatim.

(d) Duration: Sanction: Motion to Terminate or Limit.

1) Duration. Unless otherwise stipulated or ordered by the court. a deposition
is limited to 1 day of 7 hours. The court must allow additional time consistent
with Rule 26(b)(2) if needed to fairly examine the deponent or if the deponent.
another person. or any other circumstance impedes or delays the examination.

(2) Sanction. The court may impose an appropriate sanction—includine the
reasonable expenses and attorney's fees incurred by any party—on a person who
impedes. delays. or frustrates the fair examination of the deponent.

(3) Motion to Terminate or Limit.

(A) Grounds. At any time during a deposition. the deponent or a party
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may move to terminate or limit it on the ground that it is being conducted
in bad faith or in a manner that unreasonably annoys. embarrasses. or
oppresses the deponent or party. The motion may be filed in the court where
the action is pending or the deposition is being taken. If the objecting
deponent or party so demands, the deposition must be suspended for the
time necessary to obtain an order.

(B) Order. The court may order that the deposition be terminated or mav
limit its scope and manner as provided in Rule 26(c). If terminated. the
deposition may be resumed only by order of the court where the action is

pending.

(C)  Award of Expenses. Rule 37(a)(5) applies to the award of expenses.

(e) Review by the Witness: Changes.

(1) Review: Statement of Changes. On request by the deponent or a party
before the deposition is completed. the deponent must be allowed 30 davs after
being notified by the officer that the transcript or recording is available in which:

(A)  toreview the transcript or recording: and

(B) if there are changes in form or substance. to sign a statement listing
the changes and the reasons for making them.

(2)Changes Indicated in the Officer's Certificate. The officer must note in the
certificate prescribed by Rule 30(f)(1) whether a review was requested and. if so.
mustattachany changesthe deponent makes during the 30-dav period.

(f) Certification and Delivery: Exhibits: Copies of the Transcriptor Recording:
Filing.

(1) Certification and Delivery. The officer must certify in writing that the witness
was duly sworn and that the deposition accurately records the witness's testimony.
The certificate must accompany the record of the deposition. Unlessthe court orders
otherwise. the officer must seal the deposition in an envelope or package bearing
the title of the action and marked “Deposition of [witness's name]” and must
promptly send it to the attorney who arranged for the transcript or recording. The
attorney must store it under conditions that will protect it against loss. destruction.
tampering. or deterioration.

(2) Documents and Tangible Things.

(A) Originals and Copies. Documents and tangible things produced for
inspection during a deposition must. on a party's request. be marked for
identification and attached to the deposition. Any party may inspect and
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copy them. But if the person who produced them wants to keep the originals.
the person may:

(i)  offer copies to be marked. attached to the deposition. and then
used as originals—after giving all parties a fair opportunity to verify the
copies by comparing them with the originals: or

(ii) give all parties a fair opportunity to inspect and copy the originals
after they are marked—in which event the originals may be used as if
attached to the deposition.

(B) Order Regarding the Originals. Any party may move for an order that
the originals be attached to the deposition pending final disposition of the
case.

(3) Copies of the Transcript or Recording. Unless otherwise stipulated or ordered
by the court. the officer must retain the stenographic notes of a deposition taken
stenographically or a copy of the recording of a deposition taken by another
method. When paid reasonable charges. the officer must furnish a copy of the
transcript or recording to any party or the deponent.

(4) Notice of Filing. A party who files the deposition must promptly notify all
otherparties ofthefiling.

(g) Failure to Attend a Deposition or Serve a Subpoena: Expenses. A party who.
expecting a deposition to be taken. attends in person or by an attorney mav recover
reasonable expenses for attending, including attorney's fees. if the noticing party failed
to:

(1) attend and proceed with the deposition: or

(2) serve a subpoena on a nonparty deponent. who consequently did not attend.

COMMITTEE COMMENT ON RULE 30
Rule 30 is changed to be consistent with the corresponding federal rule of civil procedure.

The revised rule rewords 30(a), modifying and simplifying the articulation of the
circumstances for obtaining court permission to take a deposition.

Rule 30(b)(1) adds the requirement that a notice of deposition specify whether the
deposition is to be taken by telephone, videoconference, or other remote means as
permitted under Rule 30(b)(4) and provide information allowing the parties to appear and
participate.

Rule 30(b)(3) is consistent with precedent allowing other methods of recording the
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deponents. Absent agreement of the parties, an independent person authorized under Rule
23(a) must issue the oath to the witness. State ex rel Bennett v. Keadle, 334 S.E.2d 643

(1985).

Rule 30(b)(4) allows any deposition to be taken by telephone, videoconference, or other
remote means. The intent of the revision is that remote depositions proceed by notice,
subject to discovery rules, and does not adopt the language from the corresponding federal
rule 30(b) that “[t]he parties may stipulate — or the court may on motion order” to allow
remote depositions to be taken upon adequate notice. The Rule further places on the party
taking a deposition by remote means the responsibility to provide the witness with the
technology necessary to participate and if the witness is a non-party to bear the cost.

Rule 30(b)(7) is eliminated to make the rule consistent with the corresponding federal rule
30(b)(6). And Rule 30(b)(6) adopts the language of federal rule 30(b)(6), including the
2020 amendment requiring that “[blefore or promptly after the notice or subpoena is
served, and continuing as necessary, the serving party and the organization must confer in
good faith about the matters for examination.”

The Rule does not include the limitation of ten depositions in the corresponding federal
rule 30(a)(2)(A)(i), leaving the number of depositions to the parties, subject to motion
under Rule 26(b)(3)(C).

The rule adopts the time limitation of one day of seven hours in the corresponding federal
rule 30(d)(1). The time limitation of seven hours is intended to be exclusive of breaks.
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Rule 31. Depositions by Written Ouestions.

(a) When a Deposition Mayv Be Taken.

(1) Without Leave. A party may. by written questions. depose any person.
including a party. without leave of court except as provided in Rule 31(a)(2). The
deponent's attendance may be compelled by subpoena under Rule 45.

(2) With Leave. A party must obtain leave of court. and the court must erant
leave to the extent consistent with Rule 26(b)(2) if the deponent is confined in

prison.

(3) Service; Required Notice. A party who wants to depose a person by written
questions must serve them on every other party, with a notice stating. if known. the
deponent's name and address. If the name is unknown. the notice must provide a
general description sufficient to identify the person or the particular class or group
to which the person belongs. The notice must also state the name or descriptive title
and the address of the officer before whom the deposition will be taken.

(4) Questions Directed to an Organization. A public or private corporation.
a partnership. anassociation, oragovernmental agencymay bedeposed by written
questions in accordance with Rule 30(b)(6).

(5) Questions from Other Parties. Any questions to the deponent from other
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parties must be served on all partics as follows: cross-questions, within 14 days
after being served with the notice and direct questions; redirect questions. within 7
days after being served with cross-questions: and recross-questions. within 7 days
after being served with redirect questions. The court may. for cood cause. extend
or shorten these times.

(b) Delivery to the Officer: Officer's Duties. The party who noticed the deposition

must deliver to the officer a copy of all the questions served and ofthe notice. The

officer must promptly proceed in the manner provided in Rule 30(c). (e). and (f) to:

(1) take the deponent's testimony in response to the questions:

(2)  prepare and certify the deposition: and

(3)  send it to the party, attaching a copy of the questions and of the notice.

(b) Notice of Completion or Filing,

(1)  Completion. The party who noticed the deposition must notifv all other
parties when it is completed.

(2)  Filing. A party who files the deposition must promptly notify all other
parties of the filing.

COMMITTEE COMMENT ON RULE 31

Rule 31 is changed to be consistent with the corresponding federal rule of civil procedure.

Under the revised rule, the party who notices a deposition on written questions must notify
all other parties when the deposition is completed, so that they may make use of the
deposition. A deposition is completed when it is recorded and the deponent has either
waived or exercised the right of review under Rule 30(e)(1).

Rule 31(a)(4) makes it clear that a public or private corporation, a partnership, an
association, or a governmental agency may be deposed by written questions in accordance
with Rule 30(b)(6).
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Rule 32. Using Depositions in Court Proceedings.

(a) Using Depositions.

(1)

In General. At a hearing or trial, all or part of a deposition may be used

against a party on these conditions:

1)

(A) the party was present or represented at the taking of the deposition
or had reasonable notice of it;

(B) it is used to the extent it would be admissible under the West
VirginiaRules of Evidence if the deponent were present and testifving: and

(C)  the useis allowed by Rule 32(a)(2) through (8).

Impeachment and Other Uses. Any party may use a deposition to contradict

or impeach the testimony given by the deponent as a witness. or for any other

purpose allowed by the West Virginia Rules of Evidence.

(2)

Deposition of Party, Agent, or Designee. An adverse party may use for any

purpose the deposition of a party or anyone who. when deposed, was the party's

officer. director. managing agent. or designee under Rule 30(b)(6) or31(a)(4).

(3)

Unavailable Witness. A party may use for any purpose the deposition of a

witness. whether or not a party. if the court finds:

(A)  that the witness is dead:

(B) that the witness is out of the state. unless it appears that the witness’s
absence was procured by the partyv offering the deposition:

(C) that the witness cannot attend or testify because of age. illness.
infirmity. or imprisonment:

(D) that the party offering the deposition could not procure the witness’s
attendance by subpoena: or

(E) on motion and notice. that exceptional circumstances make it
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desirable—in the interest of justice and with due regard to the importance
of live testimony in open court—to permit the deposition to be used.

(5) Limitations on Use.

(A)  Deposition Taken on Short Notice. A deposition must not be used
against a party who, having received less than 14 days' notice of the
deposition. promptly moved for a protective order under Rule 26(c)(1)(B)
requesting that it not be taken or be taken at a different time or place—and
this motion was still pending when the deposition was taken.

(B) Unavailable Deponent; Party Could Not Obtain an Attornev. A
deposition taken without leave of court under the unavailability provision
of Rule 30(a)(2)(A)(iii) must not be used against a party who shows that.
when served with the notice. it could not, despite diligent efforts. obtain an
attorney to represent it at the deposition.

(6) Using Part of a Deposition. If a party offers in evidence only part of a
deposition. an adverse party may require the offeror to introduce other parts that in
fairness should be considered with the part introduced. and any party may itself
introduce any other parts.

(7N Substituting a Party. Substituting a party under Rule 25 does not affect the
right to use a deposition previously taken.

(8) Deposition Taken in an Earlier Action. A deposition lawfully taken and. if
required. filed in any federal-or state-court action may be used in a later action
involving the same subject matter between the same parties. or their representatives
or successors in interest, to the same extent as if taken in the later action. A
deposition previously taken may also be used as allowed by the West Virginia Rules
of Evidence.

(b) Objections to Admissibility. Subject to Rules 28(b) and 32(d)(3). an objection

may be made at a hearing or trial to the admission of any deposition testimony that

would be inadmissible if the witness were present and testifving.

(¢) Form of Presentation. Unless the court orders otherwise, a party must provide a

transcript of any deposition testimony the party offers. but may provide the court with

the testimony in nontranscript form as well. On any party’s request. deposition

testimony offered in a jury trial for any purpose other than impeachment must be

presented in nontranscript form, if available. unless the court for good cause orders

otherwise.

(d) Waiver of Objections.

(1) To the Notice. An objection to an error or irregularity in a deposition notice
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is waived unless promptly served in writing on the partv givine the notice.

(2)

To the Officer’s Oualification. An objection based on disqualification of the

officer before whom a deposition is to be taken is waived if not made:

3)

(A)  before the deposition begins: or

(B) promptly after the basis for disqualification becomes known or, with
reasonable diligence. could have been known.

1o the Takinge of the Deposition.

(4)

(A) Objection to Competence, Relevance, or Materiality. An obiection
to a deponent's competence—or to the competence, relevance. or
materiality of testimony—is not waived by a failure to make the objection
before or during the deposition. unless the ground for it might have been
corrected at that time.

(B) Objection to an Error or Irregularitv. An obijection to an error or
irregularity at an oral examination is waived if:

(i) it relates to the manner of taking the deposition. the form of a
question or answer. the oath or affirmation. a party’s conduct, or other
matters that might have been corrected at that time: and

(ii) it is not timely made during the deposition.

(C)  Objection to a Written Question. An objection to the form of a
written question under Rule 31 is waived if not served in writing on the
party submitting the question within the time for serving responsive
questions or. if the question is a recross-question. within 7 days after being
served withit.

To Completing and Returning the Deposition. An objection to how the

officer transcribed the testimony—or prepared. signed. certified. sealed. endorsed.

sent. or otherwise dealt with the deposition—is waived unless a motion to suppress

is made promptly after the error or irregularity becomes known or. with reasonable

diligence. could have been known.

COMMITTEE COMMENT ON RULE 32
Rule 32 is changed to be consistent with the corresponding federal rule of civil procedure.
The final paragraph of former Rule 32(a) allowed use in a later action of a deposition

“lawfully taken and duly filed in the former action.” Under Rule 5(d), depositions are not
filed. Amended Rule 32(a)(8) reflects this practice by excluding use of an unfiled
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deposition only if filing was required in the former action.

The times set in the former rule at less than 11 days and within 5 days have been revised
to 14 days and 7 days to bring these time period into alignment with the Federal Rules of
Civil Procedure.
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Rule 33. Interrogatories to Parties.

(a) In General.

(1) Number. Unless otherwise stipulated or ordered by the court. a party may
serve on any other party no more than 25 written interrogatories. including all
discrete subparts. Leave to serve additional interrogatories may be granted to the
extent consistent with Rule 26(b)(1) through

(2) Scope. An interrogatory may relate to any matter that may be inquired into
under Rule 26(b). An interrogatory is not objectionable merelv because it asks for
an opinion or contention that relates to fact or the application of law to fact. but the
court may order that the interrogatory need not be answered until designated
discovery is complete, or until a pretrial conference or some other time.

(b) Answers and Objections.

112




(1) Responding Partv. The interrogatories must be answered:

(A) by the party to whom they are directed: or

(B) if that party is a public or private corporation. a partnership. an
association, or a governmental agency. by any officer or acent. who must
furnish the information available to the party.

(2) Time to Respond. The responding party must serve its answers and any
objections within 30 days after being served with the interrogatories. A shorter or
longer time may be stipulated to under Rule 29 or be ordered by the court.

3) Answering Each Interrogatory. Each interrogatory must. to the extent it
is not objectedto. beanswered separately and fully in writing under oath.

[C)) Objections. The grounds for objecting to an interrogatory must be stated
with specificity. Any ground not stated in a timely objection is waived unless the
court. for good cause. excuses the failure.

(5) Sionature. The person who makes the answers must sien them. and the
attorney who objects must sign any obiections.

(c) Use. An answer to an interrogatory may be used to the extent allowed bythe West

Virginia Rules of Evidence.

(d) Option to Produce Business Records.If the answer to an interrogatory may be

determined by examining. auditing. compiling, abstracting, or summarizing a party's

business records (including electronically stored information). and if the burden of

deriving or ascertaining the answer will be substantially the same for either party. the

responding party may answerbv:

(1) specifving the records that must be reviewed. in sufficient detail to enable
the interrogating party to locate and identify them as readily as the responding party
could: and

(2) giving the interrogating party a reasonable opportunity to examine and audit
the records and to make copies, compilations, abstracts. or summaries.

COMMITTEE COMMENT ON RULE 33

Rule 33 is changed to be consistent with the corresponding federal rule of civil procedure.

The number of interrogatories specified by Rule 30(a) is reduced to 25 because of initial
disclosures in Rule 26(a)(1).
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The time for answering interrogatories is made a uniform 30 days, consistent with Federal
Rule of Civil Procedure 33. (The rule continues to provide that a longer time may be
stipulated to under Rule 29 or be ordered by the court.)

The last sentence of former rule 33(a) is eliminated. The timing of initial discovery,
including the posing of interrogatories, is now regulated by Rule 26(b)(7).

Rule 33(2)(2) is consistent with existing case law. Shreve v. Warren Assoc., Inc., 355
S.E.2d 389 (W.Va. 1987)(Circuit courts may delay responses to contention interrogatories
until discovery is completed).

Rule 33(d) addresses discovery of electronically stored information.

Language allowing interrogatories to be served with the complaint is omitted in light of the
mandatory disclosure requirements of Rule 26.
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Rule 34. Producing Documents, Electronically Stored Information, and Tangible
Things, or Entering Onto Land, for Inspection and Other Purposes.

(a) In General. A party may serve on any other party a request within the scope of

Rule 26(b):

(1) to produce and permit the requesting party or its representative to inspect.
copy. test. or sample the following items in the responding party's possession.
custody, or control:

(A) any designated documents or electronically stored information—
including writings. drawings. graphs, charts. photographs. sound
recordings. images. and other data or data compilations—stored in anv
medium from which information can be obtained either directly or. if
necessary. after translation by the responding party into a reasonably usable
form: or

(B) any designated tangible things: or

(2) to permit entry onto designated land or other property possessed or
controlled by the responding party. so that the requesting party may inspect.
measure. survey. photograph. test, or sample the property or any designated object
or operation on it.

(b) Procedure.

(1) Contents of the Request. The request:
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(2)

(A)  must describe with reasonable particularity each item or category of
itemsto be inspected:

(B) must specify a reasonable time, place. and manner for the inspection
and for performing the related acts: and

(C)  may specify the form or forms in which electronically stored
information is to be produced.

Responses and Objections.

(A) Time to Respond. The party to whom the request is directed must
respond in writing within 30 days after being served of — if the request was
delivered under Rule 26(d)(2) — within 30 days after the parties’ first Rule
26(f) conference. A shorter or longer time may be stipulated to under Rule
29 or be ordered by the court.

(B)  Responding to Each Item. For each item or category. the response
must either state that inspection and related activities will be permitted as
requested or state with specificity the grounds for objection to the request.
including the reasons. The responding party may state that it will produce
copies of documents or of electronically stored information instead of
permitting inspection. The production must then be completed no later than
the time for inspection specified in the request or another reasonable time
specified in the response.

(O Objections. An objection must state whether any responsive
materials are being withheld on the basis of that objection. An obijection to
part of a request must specify the part and permit inspection of the rest.

(D) Responding to a Request for Production of Electronically Stored
Information. The response may state an objection to a requested form for
producing electronically stored information. If the responding party objects
to a requested form—or if no form was specified in the request—the party
must state the form or forms it intends to use.

(E) Producing the Documents or Electronically Stored Information. Unless
otherwise stipulated or ordered by the court. these procedures apply to
producing documents or electronically stored information:

(i) A party must produce documents as they are kept in the usual
course of business or must organize and label them to correspond to the
categories in the request:
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(ii) If a request does not specify a form for producing electronically
stored information. a party must produce it in a form or forms in which
it isordinarily maintained or in a reasonably usable form or forms: and

(iii) A party need not produce the same electronically stored
information in more than one form.

(c) Nonparties. As provided in Rule 45. a nonparty may be compelled to produce
documents and tangible things or to permit an inspection.

COMMITTEE COMMENT ON RULE 34
Rule 34 is changed to be consistent with the corresponding federal rule of civil procedure.

Language allowing requests for production to be served with the complaint is omitted
because of the inclusion of mandatory disclosures in Rule 26.
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Rule 35. Physical and Mental Examinations.

(a) Order for an Examination.

(1) In General. The court where the action is pending may order a party whose
mental or physical condition—including blood group—is in controversy to submit
to a physical or mental examination by a suitably licensed or certified examiner.
The court has the same authority to order a party to produce for examination a
person who is in its custody or under its legal control.

(2) Motion and Notice: Contents of the Order. The order:

(A) may be made only on motion for good cause and on notice to all
parties and the person to be examined: and

(B) must specify the time. place. manner, conditions. and scope of the
examination, as well as the person or persons who will perform it.

(b) Examiner's Report.

(1) Request by the Party or Person Examined. The party who moved for the
examination must. on request. deliver to the requester a copy of the examiner's
report., together with like reports of all earlier examinations of the same condition.
The request may be made by the party against whom the examination order was
issued or by the person examined.

(2) Contents. The examiner's report must be in writing and must set out in detail
the examiner's findings. including diagnoses. conclusions. and the results of anv
tests.

(3) Request by the Moving Party. After delivering the reports. the party who
moved for the examination may request—and is entitled to receive—from the party
against whom the examination order was issued like reports of all earlier or later
examinations of the same condition. But those reports need not be delivered by the
party with custody or control of the person examined if the party shows that it could
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not obtain them.

(4) Waiver of Privilege. By requesting and obtaining the examiner's report. or
by deposing the examiner. the party examined waives any privilege it may have—
in that action or any other action involving the same controversy—concerning
testimony about all examinations of the same condition.

(5) Failure to Deliver a Report. The court on motion may order—on just
terms—that a party deliver the report of an examination. If the report is not
provided. the court may exclude the examiner's testimony at trial.

(6) Scope. This subdivision (b) applies also to an examination made by the
parties' agreement, unless the agreement states otherwise. This subdivision does not
preclude obtaining an examiner's report or deposing an examiner under other rules.

COMMITTEE COMMENT ON RULE 35

Rule 35 is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 36. Requests for admission.

(a) Request for admission. — A party may serve upon any other party a written request
for the admission, for purposes of the pending action only. of the truth of any matters
within the scope of Rule 26(b) set forth in the request that relate to statements or
opinions of fact or of the application of law to fact. including the genuineness of anv
documents described in the request. Copies of documents shall be served with the
request unless they have been or are otherwise furnished or made available for
inspection and copying. The request may. without leave of court, be served upon the
plaintiff after commencement of the action and upon any other party with or after
service of the summons and complaint upon that party.

Each matter of which an admission is requested shall be separatelyv set forth. The matter
is admitted unless. within 30 days after service of the request. or within such shorter or
longer time as the court may allow or as the parties may agree to in writing. subject to
Rule 29. the party to whom the request is directed serves upon the party requesting the
admission a written answer or objection addressed to the matter, signed by the party or
by the party's attorney. but, unless the court shortens the time. a defendant shall not be
required to serve answers or objections before the expiration of 45 days after service of
the summons and complaint upon him. If objection is made. the reasons therefor shall
be stated. The answer shall specifically deny the matter or set forth in detail the reasons
why the answering party cannot truthfully admit or denv the matter. A denial shall
fairly meet the substance of the requested admission. and when good faith requires that
a party qualify an answer or deny only a part of the matter of which an admission is
requested. the party shall specify so much of it as is true and qualify or deny the
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remainder. An answering party may not give lack of information or knowledge as a
reason for failure to admit or deny unless the party states that the party has made
reasonable inquiry and that the information known or readily obtainable by the party is
insufficient to enable the party to admit or deny. A party who considers that a matter
of which an admission has been requested presents a genuine issue for trial may not.
on that ground alone, object to the request: the party may. subject to the provisions of
Rule 37(c). deny the matter or set forth reasons why the party cannot admit or deny it.

The party who has requested the admissions may move to determine the sufficiency of
the answers or objections. Unless the court determines that an objection is justified. it
shall order that an answer be served. If the court determines that an answer does not
comply with the requirements of this rule. it may order either that the matter is admitted
or that an amended answer be served. The court may. in lieu of these orders. determine
that final disposition of the request be made at a pre-trial conference or at a designated
time prior to trial. The provisions of Rule 37(a)(4) apply to the award of expenses
incurred in relation to the motion.

(b) Effect of Admission. Any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of the
admission. Subject to the provisions of Rule 16 governing amendment of a pre-trial
order. the court may permit withdrawal or amendment when the presentation of the
merits of the action will be subserved thereby and the party who obtained the admission
fails to satisfy the court that withdrawal or amendment will prejudice that party in
maintaining that party's action or defense on the merits. Any admission made by a party
under this rule is for the purpose of the pending action only and is not an admission for
any other purpose nor may it be used against the party in any other proceeding.

Rule 36. Requests for Admission.

(a) Scope and Procedure.

(1) Scope. A party may serve on any other party a written request to admit. for
purposes of the pending action only. the truth of any matters within the scope of
Rule 26(b)(2) relating to:

(A) facts, the application of law to fact. or opinions about either: and:

(B) the genuineness of any described documents.

2) Form; Copy of a Document. Each matter must be separately stated. A
request to admit the genuineness of a document must be accompanied by a copy of
the document unless it is. or has been. otherwise furnished or made available for
inspection and copying.

3) Time to Respond; Effect of Not Responding. A matter is admitted unless.
within 30 days after being served. the party to whom the request is directed serves
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on the requesting party a written answer or objection addressed to the matter and
signed by the party or its attorney. A shorter or longer time for responding may be
stipulated to under Rule 29 or be ordered by the court.

4) Answer. If a matter is not admitted. the answer must specifically denv it or
state in detail why the answering party cannot truthfully admit or deny it. A denial
must fairly respond to the substance of the matter: and when good faith requires
that a party qualify an answer or deny only a part of a matter. the answer must
specify the part admitted and qualify or deny the rest. The answering party may
assert lack of knowledge or information as a reason for failing to admit or deny
only if the party states that it has made reasonable inquiry and that the information
it knows or can readily obtain is insufficient to enable it to admit or deny.

(5) Objections. The grounds for objecting to a request must be stated. A party
must not object solely on the ground that the request presents a genuine issue for
trial.

(6) Motion Regarding the Sufficiency of an Answer or Objection. The
requesting party may move to determine the sufficiency of an answer or objection.
Unless the court finds an objection justified. it must order that an answer be served.
On finding that an answer does not comply with this rule. the court may order either
that the matter is admitted or that an amended answer be served. The court may
defer its final decision until a pretrial conference or a specified time before trial.
Rule 37(a)(5) applies to an award of expenses.

(b) Effect of an Admission; Withdrawing or Amending It. A matter admitted under
this rule is conclusively established unless the court. on motion, permits the admission
to be withdrawn or amended. Subject to Rule 16(¢). the court may permit withdrawal
or amendment if it would promote the presentation of the merits of the action and if the
court is not persuaded that it would prejudice the requesting party in maintaining or
defending the action on the merits. An admission under this rule is not an admission
for any other purpose and cannot be used against the party in any other proceeding.

COMMITTEE COMMENT ON RULE 36

Rule 36 is changed to be consistent with the corresponding federal rule of civil
procedure.

Language allowing requests for admission to be served with the complaint in the prior
rule is omitted.

The time for responding is made a uniform 30 days. The rule continues to provide that a
longer time may be stipulated to under Rule 29 or be ordered by the court.

121




Rule-37-Rule 37. Failure to eooperateMake Disclosures or to Cooperate in discovery;
sanetionsDiscovery; Sanctions.

(a) Motion for e ean_Order

Compelling Dlsclosure or Dlscover\

(1) In General. On notice to other parties and all persens-affected thereby,may

apply-fer-an-order compelling-discovery-as-follows:persons. a party may move for

an order compelling disclosure or discovery. The motion must include a
certification that the movant has in good faith conferred or attempted to confer with
the person or party failing to make disclosure or discovery in an effort to obtain it
without court action.

(2) Appropriate eourt—An-applieation-Court. A motion for an order to a party
maymust be made tern the court m—wqqiehwhere the action is pendmg—er—eﬁ—ma%ters

bemg—t—akea—&a—apphea&en— A motlon for an order to a pefseﬂ—w%e—rs—net—a—part-y
shallnonpm must be made tein the circuit court efthe-eeuntywhere the discovery

is being;or-is-tewill be, taken.

() Moetien—Ifa-Specific Motions.

(A)  To Compel Disclosure. If a party fails to make a disclosure required
bv Rule 26(a), any other party mav move to compel disclosure and for
appropriate sanctions.

(B) To Compel a Discovery Response. A party seeking discovery may

move for an order compelling an answer. designation. production, or

inspection. This motion may be made if*

() a deponent fails to answer a question propounded—eor
submittedasked under Rule 30 or 31;6&;

(ii) _a corporation or other entity fails to make a designation under Rule

30(b)(76) or 31(a)er)(4);

gln! a party falls to answer an 1nterrogat0ry submltted under Rule 33;

34—0r

(iv) a party fails to respond that inspection will be permitted as

feef&ested— or falls to permrt 1nspect10n—&s—feqaested,—the—d+seeveﬂag
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courtaction.. or falls to produce documents or tanlele thlngs as
requested under Rule 34.

)HC) Related to a Deposition. When taking aan oral deposition-en-eral

examination, the propenent-ef theparty asking a question may complete or
adjourn the examination before applringmoving for an order.

0)(4) Evasive—or—incomplete—answer—or—response—Incomplete Disclosure,

Answer. _or Response. For purposes of this subdivision; (a), an evasive or
incomplete disclosure, answer, or response is—temust be treated as a failure to

disclose, answer, or respond.

0)(5) Pavment of Expenses-and-sanctions; Protective Orders.

(A)  If the Motion Is Granted (or Disclosure or Discovery Is Provided
After Filing). If the motion is granted;-the-court-shall,—or if the disclosure
or requested discovery is provided after affordingthe motion was filed—the
court must. after giving an opportunity to be heard, require the party or
deponent whose conduct necessitated the motion-e, the party or attorney
advising suehthat conduct, or both ef-them-to pay te—the meving party
themovant's reasonable expenses incurred in aking the
erdermotion, including attorney's fees;-unless. But the court finds-thatmust
not order this payment if}

(i) the movant filed the motion was—filed-without-the-movant's first
making-abefore attempting in good faith effert to obtain the disclosure
or discovery without court action;-erthat-;

(ii) the opposing party's answernondisclosure, response, or objection
was substantially justified,; or that

3(iii) other circumstances make an award of expenses unjust.

2:(B) If the Motion Is Denied. If the motion is denied, the court may
enterissue any protective order authorized under Rule 26(c) and shallmust,
after afferdinggiving an opportunity to be heard, require the meving-party
ermovant, the attorney adwvisingfiling the motion, or both efthem-to pay te
the party or deponent who opposed the motion theits reasonable expenses
incurred in opposing the motion, including attorney's fees;unless. But the

court finds-that the-maling-efmust not order this payment if the motion was

123




substantially justified or that—other circumstances make an award of
expenses unjust.

3:(C) _If the Motion Is Granted in Part and Denied in Part. IT the motion

is granted in part and denied in part, the court may enterissue any protective

order authorized under Rule 26(c) and may, after affordinggiving an
opportumty to be heard apportlon the reasonable expenses meurred—m

motlon.

(b) Failure to eemplyComply with erdera Court Order.

@)(1) Sanctions byin the Circuit Where the Deposition Is Taken. If the court where
depesitionthe d1sc0verv is taken—Lf orders a deponent £ails—t0 be sworn or to answer

a question af

th%depes*&eﬂ—rs—bemg—takenand the deponent falls to obey, the fallure may be
eonsidered-atreated as contempt of that-court.

2) Sanctions by-courtin which-action-ispendine—the Circuit Where the Action
Is Pending.

)(A) For Not Obeving a Discovery Order. If a party or ana party's officer,
director, or managing agent-ef-a—party—or a persenwitness designated

under RelesRule 30(b)(6) or 31(a)te-testifi-on-behalf ofa-party-)(4) —fails

to obey an order to provrde or permlt dlscovery, 1nclud1ng an order made

etherswsue further just orders They may 1nclude the followmg

() An-erderdirecting that the matters regarding-whichembraced
in the order was-made-or-aay other designated facts shall-be taken te

beas established for the-purposes of the action-in-aceordance-with, as the
elaim-oftheprevailing party ebtainingthe-orderclaims;

€e)(ii) An-orderrefusingte-allewprohibiting the disobedient party
te—suppertfrom supporting or eppeseopposing designated claims or

defenses, or prohibiting-that party-from introducing designated matters
in evidence;

(iii)An-erder-striking out pleadings in whole or partsthereeforin part;
(iv)staying further proceedings until the order is obeyed;-or-;

(v) dismissing the action or proceeding in whole or anyin part thereef
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of-,

(i) rendering a default judgment by—default—against the
disobedient party;_or

{g)(vii) a-Hew-ato here
an—order—treating as a—contempt of court the fallure to obey any

erdersorder except an order to submit to a physical or mental
examinations;.

)(B) WhereFor Not Producing a Person for Examination. If a party has
faledfails to comply with an order under Rule 35(a) requiring that-partyit
to produce another person for examination, suchthe court may issue any of
the orders as-are-listed in subparagraphs (Rule 37(b)(2)(A);-B);-andLC)-of

this—paragraph;)(i)- (vi), unless the disobedient party failing—to—ecomply
shows that that-party-is-unable-teit cannot produce suchthe other person-for

examination.

AY(C) InliewPayment of anyExpenses. Instead of the-foregoingordess or
in addition theretoto the orders above, the court shallrequire must order the

disobedient party—failing-to-obey-the-order-or, the attorney advising that

party, or both to pay the reasonable expenses, including attorney's fees,
caused by the failure, unless the eourt-finds-thatthefailure was substantially
justified or that-other circumstances make an award of expenses unjust.

(¢) Expenses-on-failure-to-admit—Failure to Disclose. to Supplement an Earlier

Response, or to Admit.

(1)

Failure to Disclose or Supplement. If a party fails to admitthe-genuineness

of-any-document-or-the-truth-of any-—matter-as-provide information or identify a

witness as required by Rule 26(a) or (e). the party is not allowed to usc that

information or witness to supply evidence on a motion, at a hearing. or at a trial,

unless the failure was substantially justified or is harmless. In addition to or instead

of this sanction. the court. on motion and after giving an opportunity to be heard:

(2)

(A) may order pavment of the reasonable expenses. including attorney's
fees, caused by the failure:

(B) may inform the jury of the party's failure: and

(C)  may impose other appropriate sanctions. including anv of the orders
listed in Rule 37(b)(2)(A)({1)-(vi).

Failure to Admit. If a party fails to admit what is requested under Rule 36

and if the party—requesting tthmiss*eﬂs—thefe&fw proves the
genuineness-ofthea document to be genuine or the truth-of-the matter true, the
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requesting party may apply-temove that the courtfor-an-order requiring the-other

party who failed to_admit pay the reasonable expenses, including attorney's fees.

incurred in making that proofrineluding reasonable-attorney’sfees-. The court shall
make-themust so order unless-it-finds-that-(1)-:

(A) _ the request was held objectionable pursuanttounder Rule 36(a)-er
&)

(B) the admission sought was of no substantial importance,-es+3)-;

(C)___the party failing to admit had a reasonable ground to believe that the
partyit might prevail on the matter;; or4)

(D) there was other good reason for the failure to admit.

(d) Failure-ofparty-to-attend-at-ewnParty's Failure to Attend Its Own Deposition.

Serve Answers to Interrogatories. or Respond to a Request for Inspection.

(1) In General.

(A)  Motion: Grounds for Sanctions. The court where the action is
pending may. on motion. order sanctions if:

(i) a party or a party's officer. director. or managing agent—or a person
designated under Rule 30(b)(6) or 31(a)(4)—fails. after being served
with proper notice, to appear for that person's deposition; or—serve
answers-to

(ii) a party, after being properly served with interrogatories under Rule

33 or fespend—tea request for 1nspect10n—Irf—a-pa1¢y—er—a&-e£ﬁeer-,

Mo QL.

ﬂe&ee-er—@—)—te—sewe—aﬂswefs—ef under Rule 34 faﬂs to serve its
answers, objections—te—interrogatories—submitted—under Rule-33—afier

proper—service—otthe—interrogatories,or(3)to—serve—a—, or written

O $
4 D

(B) Certification. A motion for sanctions for failing to answer or
respond must include a certification that the movant has in good faith
conferred or attempted to confer with the party failing to answer-oxrespend
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act in an effort to obtain suehthe answer or response without court action.
ntHewn-efanyordoror
(2) Unacceptable Excuse for Failing to Act. A failure described in Rule
37(d)(1)(A) is not excused on the ground that the discovery sought was

objectionable. unless the party failing to act has a pending motion for a protective
order under Rule 26(c).

&)(3) Tyvpes of Sanctions. Sanctions may include any of the orders listed in
addition-theretoRule 37(b)(2)(A)(i)-(vi). Instead of or in addition to these sanctions,
the court shallmust require the party failing to act-ez, the attorney advising that
party, or both to pay the reasonable expenses, including attorney's fees, caused by
the failure, unless the eeurtfinds-that-the-failure was substantially justified or-that
other circumstances make an award of expenses unjust.

(e) Failure-to—participate—in-the framing—ef-aFailure to Provide Electronically

Stored Information. If electronically stored information that should have been
preserved in the anticipation or conduct of litigation is lost because a party failed to
take reasonable steps to preserve it. and it cannot be restored or replaced through
additional discovery plan—Ifa. the court:

(1) upon finding prejudice to another party er-a-party's-from loss of the information.
may order measures no greater than necessary to cure the prejudice: or

(2) only upon finding the party acted with the intent to deprive another party of
the information’s use in the litigation may:

(A) presume that the lost information was unfavorable to the party:

(B) instruct the jury that it may or must presume the information was
unfavorable to the party: or

(C) dismiss the action or enter a default judgment.

©(h Failure to Participate in Framing a Discovery Plan. If a party or its attorney
fails to participate in good faith in the—framing—efadeveloping and submitting a
proposed discovery plan by-agreement-as-is required by Rule 26(f), the court may, after

giving an opportunity fer-hearing—require—suehto be heard. required that party or
attorney te—pay to any other party the reasonable expenses, including

attorpey'sattorney’s fees, caused by the failure.

2020 COMMITTEE COMMENT ON RULE 37
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Rule 37 is changed to be consistent with the corresponding federal rule of civil
procedure.

VI Trials

Rule 38—Rightto-ajury Jury trial;-demand of right.

-(a) Right preserved. — The right of trial by jury as declared by the Constitution or
statutes of the State shallmust be preserved to the parties inviolate.

-(b) Demand.—Any-party-may-demand-a-trial by-jury-ef On any issue triable of right

by a jury-by-, a party may demand a jury trial by:

(1) serving apeﬂ—the other partles W1th a written demand—therefer—whwh may be

included in w e—afte
pleading—no later than -1-914 days after the semee—ef—th&last pleadlng dlrected to

suehthe issue; is served; and

(2) filing the demand asrequi emand
apreadine e hemarin accordance w1th Rule S(d}

-6)-Same:Speeifieation—of(c) Specifyving issues.— In theits demand, a party may
specify the issues which-thepartythat it wishes seto have tried by a jury; otherwise-the

party-shall-be-deemed. it is considered to have demanded a jury trial byjury-foron all
the issues so triable. If the party has demanded a jury trial byjuryferon only some of
the-issues, any other party may—within 4614 days after serviee-efbeing served with
the demand or suchJesserwithin a shorter time asordered by the court may-ordermay
—serve a demand for trial-bya jury eftrial on any other or all efthefactual issues effact

-(d) Waiver; Withdrawal. A party waives a jury trial unless its demand is properly

served and filed. A proper demand may be withdrawn only if the parties consent.

2020 COMMITTEE COMMENT ON RULE 38
Rule 38 is changed to be largely consistent with the corresponding federal rule of civil procedure.
The rule adopts a 14 day period in place of the prior 10 day period in terms of requesting a trial by

jury.

128




Rule 39 — Trial by furyJury or by the ecowurtCourt.

Byjury.——(a) When a Demand Is Made. When a jury trial by—jus~—has been
demanded as-previded-in-under Rule 38-era-timely-motion-orrequestthereforhas been

made-under-subdivision(b)-of this-rule, the action shallmust be designated upenon the
docket as a jury action. The trial efon all issues so demanded errequested-shallmust be

by jury; unless-:
(1) the part1es or thelr attorneys ef—reeefd—by—vm-tte&ﬁle a stlpulatlon ﬁled—vmh—the

to a nonjury trlal byor S0 stmulate on the eea*t—s&-tﬁng—w&ﬂaeﬁtajﬁw—er—record, or

(2) the court-apen, on motion or efon its own-initiative, finds that a-right oftrial by
jery—ofon some or all of those issues deesdo not exist under the Constitution or

statutes of the State.

By-thecourt——(b) When No Demand Is Made. Issues net-on which a jury trial is

not properly demanded fer—ﬁ&a}by—jaﬂhas—prewded—m—l%lﬂe%&shaﬂ are to be trled by

the court:b

the court may. on motlon or on 1ts own—&&&aﬁv&may—at—any—tﬂﬂe order a ]Lry_trlal

byon any issue for which a jury efany-er-allissuesmight have been demanded.

-(c) Advisory jury-and-trialJury; Jury Trial by eonsent——Consent. In all-actionsan
action not triable of right by a jury, the court-upes, on motion or efon its own-initiative:

(1) may try any issue with an advisory jury-er-with-the-eonsent-of thepasties;; or

(2) may-erder-a-tral-with, with the parties’ consent. try any issue by a jury whose
verdict has the same effect as if a jury trial byjury-had been a matter of right.

2020 COMMITTEE COMMENT ON RULE 39

Rule 39 is changed to be largely consistent with the corresponding federal rule of civil
procedure.

RULE-40—Assignment-of-casesfortrial—Rule 40. Scheduling Cases for Trial.

Trials may be set by ralefor-the plaemg—ef—ae&eﬂs—upe&&te—tﬂal—ea}endape})—uq{hea{
request-of-the-parties;-or-{2)-upenrequest-ofCourt on its own. by issuing a partyand
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ﬁe’&eescheduhnu order |Jursuant to the—etheep&mes—e%(%)—m—sueh—etheﬁﬂaﬂﬂer—as—the

Preeedenee—shan—be—gwenlé or upon motlon The court must give nnonty to actions
entitled theretoto priority by the Constitution or statutes-ofthe-Stateby statute.

COMMITTEE COMMENT ON RULE 40

Rule 40 is revised to enumerate the ways a case is set for trial, providing for priority when
required by the Constitutions or statue.

Rule 41. Dismissal of aetionsActions or Claims.

(a) Voluntary dismissal;-effect-thereef.—Dismissal.

)

@)

By the Plaintiff:-by-Stipulation—.

(A) Without a Court Order. Subject to the—provisions—e£Rule-Rules
23(e), 23.1(c). 23.2 and Rule-66; and ef-any statute of the State, an-action

may-be-dismissed-by-the plaintiff may dismiss an action or claim without a
court order efeeurt{i)by filing-:

(i) a notice of dismissal at—any—time—before service—by the
adverseopposing party efserves either an answer or ef-a motion for

summary judgment;-whichever first oceursyor- (i) by-filing; or

(ii) a stipulation of dismissal signed by all parties who have appeared-in

(B)  Effect. Unless etherwise—stated—in—the notice ef-dismissal—or
stlpulatlon states otherw1se the dlsmlssal is w1thout prejudlce—%eept—th&t

by—a— But 1f the plamtrff whe—l&as—eﬂeeprew_om_y dlsmlssed the same cla1m

or any action in any eeurtCourt of the United States or of this or any other
state an-aetion-based on or including the same claim, a notice of dismissal
operates as an adjudication on the merits.

By Court Order-ef-Genrt—; Effect. Except as provided in paragraph-(Rule

41(a)(1)-of this-subdivision-ofthisrule;), an action shall-netmay be dismissed at the

plaintiff's instanee-save-uponrequest only by court order-efthe-court-andupon-such
. on terms and-conditions-as-that the court deemscon51ders proper If a defendant

has pleaded a counterclaim ha

apen-the-defendant-efbefore being served w1th the plarntlft‘s motlon to dlSIl‘llSS the
action shall-netmay be dismissed againstover the defendant's objection unlessonly
if the counterclaim can remain pending for independent adjudication-by-the-eoust-.

Unless the order states otherwise-speecified—in—the—order, a dismissal under this
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paragraph (2) is without prejudice.

(b) Involuntary dismissal;-effeet-thereef—Forfailure-ofDismissal; Effect. If the
plaintiff fails to prosecute or to comply with these rules or anya court order-efeousrt,

@) a defendant may move for-dismissal-of-anto dismiss the action or ef-any
claim against the—defendantit. Unless the eewrt—in—itsdismissal order for
dismissalstates otherwise-speeifies, a dismissal under this subdivision (b) and any
dismissal not previdedfer+nunder this fale—ether—than—a—dfsmrssalRule—except
one for lack of jurisdiction-erfer, improper venue, or failure to join a party under
Rule 19—operates as an adjudication apenon the merits.

(2) Anyany court in which is-an action has been pending an-aetion-wherein-for more

than one year there—where 1o action has been ﬂe—efder—er—pfeeeedmg—ef—whe-rem

astaken bv the plarntrff the court may—name—"l:he-eeuft— in 1ts dlscretlon order such
action dismissed. For good cause shown. the court may, ensnetion; reinstate enits

tHal—deeket—any action dlsmlssed under this ru%e—&nd—set—asrde-&n—ymensmt—that—may

ﬁled Wlﬂ']ln three terms after entry of the order of dlsmlssal—er—ﬂeﬂsart—but—an

(3) If the plaintiff is delinquent in the pavment of accrued court costs. the court
may, in its discretion. order such action dismissed. An order of reinstatement
shallmust not be entered until theany accrued court costs are paid.

8)(4) Before a court may dismiss an action under Rule 41(b), notice and an
opportunity to be heard shallmust be given to all parties of record.

. -- H : nc-: 0 A:l- A : l:‘l : =.= :: = Agl.. o
provisions—of-thisrale-applyDismissing a Counterclaim, Crossclaim, or Third-
Party Claim. This Rule applies to thea dismissal of any counterclaim, eress-
elaimcrossclaim, or third-party claim. A claimant's voluntary dismissal by—the

claimantalone pursuant-to-paragraph-(under Rule 41(a)(1)efsubdivision{a)efthis
ride-shall)(A)(i) must be made-:

(A) before a responsive pleading is served; or;

(B) if there is neneno responsive pleading, before the—intreduction—of
evidence is introduced at the-trial-ora hearing or trial.

(6) Cest-of Costs of a Previously Dismissed Action. If a plaintiff who previously

dismissed aetion—If-a-plaintiff-whe has-ence-dismissed-an action in any court

commeneesfiles an action basedon or including the same claim against the same
defendant, the court-:
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(A) may makesaeh-order for-the paymentplaintiff to pay all or part of the

costs of thethat previous action-previeusly-dismissed-as-itmay deemproper;

and

(B) may stay the proceedings in-the-aetion-until the plaintiff has complied
with-the-erder.

2020 COMMITTEE COMMENT ON RULE 41

Rule 41 is changed to be largely consistent with the corresponding federal rule of
civil procedure.

Rule 41(a)(1)(A) provides for dismissal of claims or actions by plaintiff.

Rule 41(b)(2) adopts the requirement of “good cause” for reinstatement of actions
dismissed for inactivity.

Rule 42. Consolidation; separate-trialsSeparate Trials.

(a)-Consolidation-ef. If actions in-same-court——When-actions-invelvingbefore the

court, including appeals from magistrate court. involve a common question of law or
fact are pending before, the court, it may-erderajoint;

(1) join for hearing or trial of any or all the-matters inat issue in the actions;
(2) consolidate the actions: #may-erderall-the-actions-conselidated; and-itmay
make-suchor

(@)(3) issue any other orders eoncerning-proceedings-thereinas-may-tend-to avoid

unnecessary ees%scost or delay Mae&eﬂ—ts—pendmg—befere—t—h&eeuﬁ—wﬁhm—&}e

m&gi—s’&a%e:
(b) -Consolidation of actiensActions in different-eourts—Different Courts.

1) When two or more actions arising out of the same transaction or occurrence
are pending before different esustscircuit judges. or before a esustcircuit judge and
a magistrate_court, the circuit court in which the first such action was commenced
shallmust order all the actions transferred to it or any other court in which any such
action is pending.

)(2) The circuit court to which the actions are transferred may order a joint
hearing or trial of any or all of the matters in issue in any of the actions; it may
order all the actions consolidated; and it may make such other orders concerning
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proceedlngs thereln as may tend to aV01d unnecessary costs or delay %ene%r—ene

(3) Whenever one of the actions is pending before a magistrate court and a
judgment is rendered by the magistrate court for $15.00 or less. such judgment of
the magistrate court must in no manner affect the other action pending in the circuit
court: the doctrine of res judicata must not apply to such judgment. nor must any
such judgment of the magistrate court be admissible in evidence in the trial of the
other action pending in the circuit court.

(c) Separate Trials. For convenience. to avoid prejudice. or to expedite and
economize, the court may order a separate trial of one or more separate issues. claims.
crossclaims. counterclaims. or third-party claims. When ordering a separate trial. the
court must preserve any right to a jury trial.

2020 COMMITTEE COMMENT ON RULE 42

Rule 42 adopts the current federal rule with respect to subparts (a) and (b) of the federal
rule. Subpart (b) of the federal rule is designated as subpart (c) under the rule. The rule
keeps subpart (b) from the original West Virginia rule relating to consolidation of actions
in different courts. Subpart (b) is amended to make clear that consolidation applies to
actions in different circuit courts or within a circuit that has multiple judges.

RuleRule 43. Taking efTestimony.

(a) In Open Court. At trial, the witnesses' testimony.

b)——-

(e)+(a)Form.—In-all-trialsthetestimony-of-witnesses—shall must be taken in open
court, unless otherwise-provided-by-a statute-or by-theserules, the West Virginia Rules

of Evidence, these Rules, or other rules adopted by the West Virginia Supreme Court
of Appeals.

(- ——
(€) (b) |Abrogntedt:
o —
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provide otherwise. For good cause. the court may 1Jerm1t testlmonv to be
takenpresented by telephone. video conference. or other remote means.

(b) Affirmation Instead of an Oath. When these rules require an oath, a solemn

affirmation may-be-aceeptedintien-thereofsuffices.

(c) ¢e)-Evidence on metiens—a Motion. When a motion is-basedrelies on facts net
appearing-ef-outside the record, the court may hear the matter on affidavits presented

by—therespeetive-parties; but-the-eourtor may direct-that-the-matter be-heardhear it

wholly or partly on oral testimony or depesitienon depositions.

(d) (HhInterpreters—Interpreter. The court may appoint an interpreter of its ewsn
selection—and—maychoosing; fix the—interpreter's—reasonable compensation—The
compensation-shall_to be paid eut-effrom funds provided by law_or by one or more

parties: and tax the compensation as costs.

2020 COMMITTEE COMMENT ON RULE 43

Rule 43 is changed to be largely consistent with the corresponding federal rule of civil
procedure. Subsection (a), upon a showing of good cause permits testimony in open court
by contemporancous transmission from a different location.
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Rule 44. Proving an Official Record.

{a) Means of Proving.

(1) Domestic Record. Each of the following evidences an official record—or an entry
in it—that is otherwise admissible and is kept within the United States. any state.
district. or commonwealth. or any tetritory subject to the administrative or judicial
jurisdiction of the United States:

(A) an official publication of the record: or

(B) a copy attested by the officer with legal custody of the record—or by the
officer's deputy—and accompanied by a certificate that the officer has
custody. The certificate must be made under seal:

(i) by a judge of a court of record in the district or political subdivision
where the record is kept: or

(ii) by any public officer with a seal of office and with official duties
in the districtor political subdivision where the record is kept.

(2) Foreign Record.
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(C) In General. Each of the following evidences a foreign official record—or
an entry in it—that is otherwise admissible:

(i) an official publication of the record: or

(ii) the record—or a copy—that is attested by an authorized person
and is accompanied either by a final certification of genuineness or bv
a certification under a treaty or convention to which the United States
and the country where the record is located are parties.

(D) Final Certification of Genuineness. A final certification must certify the
genuineness of the signature and official position of the attester or of anv
foreign official whose certificate of genuineness relates to the attestation or
is in a chain of certificates of genuineness relating to the attestation. A final
certification may be made by a secretary of a United States embassy or
legation: by a consul general. vice consul, or consular agent of the United
States: or by a diplomatic or consular official of the foreign country
assigned or accredited to the United States.

(E) Other Means of Proof. If all parties have had a reasonable opportunity to
investigate a foreign record's authenticity and accuracy. the court may. for
good cause, either:

(i) admit an attested copy without final certification: or

(ii) permit the record to be evidenced by an attested summary with or
without a final certification.

(b) Lack of a Record. A written statement that a diligent search ofdesignated records
revealed no record or entry of a specified tenor is admissible as evidence that the
records contain no such record or entry. For domestic records, the statement must be
authenticated under Rule 44(a)(1). For foreign records. the statement must comply with

Rule 44(a)(2)(C)(ii).

(c) Other Proof. A party may prove an official record—or an entry or lack of an entry in
it—bv any other method authorized by law.

2020 COMMITTEE COMMENT ON RULE 44

Rule 44 is changed to be largely consistent with the corresponding federal rule of civil
procedure. The only substantive change in Rule 44 is in section (a)(1)(B), which requires
that an official record must be made under the manner set forth in the rule as opposed to
the current rule which uses the term “may”, suggesting discretion in the court regarding
authentication.
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Rule 44D nation-of foreign-law

Rule 44.1. Determining Foreicn Law.

A party who intends to raise an issue eenecerning-thelaw—efabout a foreign eountsy
shallcountry's law must give notice by pleadingsa pleading or other reasenable—written

notice—The—eourt—inwriting. In determining foreign law, the court may consider any
relevant material or source, including testimony, whether or not submitted by a party or
admissible under the West Virginia Rules of Evidence. The court's determination shallmust
be treated as a ruling on a question of law.

2020 COMMITTEE COMMENT ON RULE 44.1

Rule 44.1 is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 45. Subpoena.

(a) In General.

(1) Formsissuanee— and Contents.

(A) Requirements—In General. Every subpoena must:

(i) state the name-of-the-court from which it is-issued;

(ii) state the title of the action,-the-name-ofthe-courtin-which-it-is-pending;

and its civil--action number;

(iif) command each person to whom it is directed to do the following at a

specified time and place: attend and givetestimeny-ortotestify; produce and
permit—inspeetion—and—ecopying—eof—designated beeks;,—documents,

clectronically stored information, or tangible things in the-that person’s
possession, custody, or control-ef-that-persen;; or to-permit the inspection

of premises;-at-a-tirne; and place-thereinspecified;and

(iv) set forthout the text of subdivisions{e);-Rule 45(d) and (e)-ofthisrule-
Aeeormmerd).

4—(B) Command to predy
withAttend a eommand
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sednspedneporately
Deposition—Notice of the Recording Method.

) A subpoena commanding attendance at a trial-or-hearingshall-issue

-i%emdenosmon must state the eeurtmethod for recording the eircuit—in

estimony.

(C) _Combining or tral—sSeparating a Command to be—held—A
subpeenaProduce or to Permit Inspection; Specifving the Form for
Electronically Stored Information. A command to produce documents.
electronically stored information. or tangible things or to permit the
inspection of premises may be included in a subpoena commanding

attendance at a deposﬂmn—shaﬂ—wsae—&em—the—eeuﬁ—fer—ﬂq&eﬁeu}t

may snecm the form or forms in wh1ch electromcallv stored mformatlon is

to be produced.

(D) Command to Produce: Included Obligations. A command in a
subpoena fer—preduetion—to produce documents. electronically stored

information. or inspeection-shall-issue-from-the-courtfor thecircuit-in-which

the—produetiontangible things requires the responding person to permit

inspection, copying, testing, or inspeetion—is—te—be-madesampling of the

materials.

(2) Issuing Court. A subpoena must issue from the court where the action is
pending.

(3) Issued by Whom. The clerk shallmust issue a subpoena, signed but otherwise in
blank, to a party requesting it, who shallrequests it. That party must complete it
before service. An attorney as officer of the court may also may issue and sign a
subpoena. if the attorney is authorized to practice in the issuing court.

(4) Notice to Other Parties Before Service. If the subpoena commands the
production of documents, electronically stored information, or tangible things or
the inspection of premises before trial, then before it is served on the person to
whom it is directed, a notice and a copy of the subpoena must be served on each

party.
(b) Service. —

(1) By Whom and How: Tendering Fees. A subpoena may be served by any person
who is not a party and is not less than 18 years of age. Service of a subpoena upon
a person named therein shallmust be made in the same manner provided for service
of process under Rule 4(d)(1)(A) and by tendering to that person if demanded the
fees for one day’s attendance and the mileage allowed by law. When the subpoena
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is issued on behalf of the State or an officer or agency thereof, fees and mileage
need not be tendered. -Prior notice of any commanded production of documents
and things or inspection of premises before trial shalmust be served on each party
in the manner prescribed by Rule 5(b).

(2) Service in the United States. A subpoena may be served at any place within the
State-this state.

(3) Proof of Service. Proving service, when necessary-shall-be-made-by. requires
filing with the eledceftheissuing court by-which-the-subpeenais-issued-a statement

efshowing the date and manner of service and efthe names of the persons served;

. The statement must be certified by the persen-who-made-the-service-server.

(c) Place of the-examination——Compliance. A deponent may be required to attend
an examination only in the county in which the deponent resides or is employed or
transacts business in person, or at such other convenient place as is fixed by an order

of court.
)P . ¢ bieett i ]

(d) Protecting a Person Subject to a Subpoena: Enforcement.

(1) Avoiding Undue Burden or Expense: Sanctions. A party or am—attorney
responsible for the-issnaneeissuing and serviee-ofserving a subpoena shallmust take
reasonable steps to avoid imposing undue burden or expense on a person subject to
thatthe subpoena._ The court on behalf of which the subpoena was issued may
enforce this duty and impose upon the party or attorney in breach of this duty an
appropriate sanction, which may include, but is not limited to, lost earnings and a

reasonable atterney>sattorney's fee.

(2) Command to Produce Materials or Permit Inspection.

(A) A,r:pearance Not Requzred A person commanded to produce and-permit
§ : : documents—er—,
electromcallv stored 1nfonnat10n or tanglble thlngs or to permit the
inspection of premises, need not appear in person at the place of production
or inspection unless also commanded to appear for a deposition, hearing, or

trial.

(B) Subject—to—paragraph—(e}(2)—of this—rule,—aObjections. A person

commanded to produce amddocuments or tangible things or to permit

1nspectron aﬂd—eepymg—may—w*ﬂﬂn%days—af%eme%eﬁ{hesabpeeﬁa

after-serviece; serve upenon the party or attorney designated in the subpoena

a_written objection to inspeetion—er—inspecting, copying—ef, testing. or
sampling any or all of the desigrated—materials or ofto inspecting the
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premises—H—or to producing electronically stored information in the form
or forms requested. The objection must be served before the earlier of the
time specified for compliance or 14 days after the subpoena is served. If an
objection is made, the party serving the subpoena shallmust not be entitled
to inspect and copy the materials or inspect the premises except pursuant to
an order of the court by Wthh the subpoena was issued. I-f—ebjec—tien—has

from-tho-nspeetionand copyingcommanded: and the followm;_ s rules apply

(i) At any time. on notice to the commanded person. the serving party
may move the court for the court on behalf of which the subpoena was
issued is required for an order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a partv’s officer
from significant expense resulting from compliance.

(3) OQuashing or Modifving a Subpoena.

(A) When Required. On timely motion, the court byon behalf of which athe
subpoena was issued shalimust quash or modify thea subpoena ifitthat:

(i) fails to allow a reasonable time for-eemplianceto comply;

(ii) requires a person to travel for a deposition to a place other than the
county in which that person resides or is employed or transacts business
in person or at a plaeeplaced fixed by order of the court;

(iii) requires disclosure of privileged or other protected matter and, if no
exception or waiver applies;; or

(iv) subjects a person to undue burden.

B)fasubpeena(B) When Permitted. To protect a person subject to or
affected by a subpoena. the court for the district where compliance is
required may. on motion. quash or modify the subpoena if it requires:

(i) disclosing:
{i)requires-diselosure-of a trade secret or other confidential research,

development, or commercial informations; or

(ii) requires—diselesure-ofdisclosing an unretained expert’s opinion or
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information that does not deseribingdescribe specific events—eor
occurrences in dispute and resultingresults from the expert’s study
madethat was not at—the—request—ef—aﬁyreguested by a party ;Che—eeuft

(C) Specifving Conditions as an Alternative. In the partycircumstances
described in whese-behalfRule 45(d)(3)(B). the subpoena-is-issuedcourt
may. instead of quashing or modifying a subpoena. order appearance or
production under specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be

otherwme met without undue hardshlp—aﬁd—assufes—that—the—pepseﬁ—te

(i) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in respendingResponding to subpeenaa Subpoena.

(1) Producing Documents or Electronically Stored Information. These procedures
apply to producing documents or electronically stored information:

(A) Documents. A person responding to a subpoena to produce documents
shallmust produce them as they are kept in the uswalordinary course of
business or shallmust organize and label them to correspond withto the
categories in the demand.

Producing Electronzcalh Stored Informatzon Not S;Jecz{zed If a subpoena

does not specify a form for producing electronically stored information. the
person responding must produce it in a form or forms in which it is
ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person responding
need not produce the same electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person responding
need not provide discovery of electronically stored information from
sources that the person identifies as not reasonably accessible because of
undue burden or cost. On motion to compel discovery or for a protective
order. the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made. the court may nonetheless order discovery from such sources if the
requesting party shows good cause. considering the limitations of Rule
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26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial--preparation

materials-the-elaim-shall be-madematerial must:
(i) expressly make the claim: and-shall-be-sapperted-by-a-deseriptionof

(ii) describe the nature of the withheld documents, communications, or

tangible things netpredueced—that—is—sufficientto—in a manner that,

without revealing information itself privileged or protected. will enable

he demanding-partyparties to eentestassess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify anv party that
received the information of the claim and the basis for it. After being
notified. a party must promptly return. sequester. or destroy the specified
information and any copies it has: must not use or disclose the information
until the claim is resolved: must take reasonable steps to retrieve the
information if the party disclosed it before being notified: and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(f) Reserved.

(g) Contempt.—Failure-by-any—persen- The circuit court may hold in contempt a person
who. hame been served. fails without adequate excuse to obey a-subpocnaserved-upon
th : Fich-the-the subpoena fSSHed:

faleor an order related to 1t

2020 COMMITTEE COMMENT ON RULE 45

Rule 45 is changed to be largely consistent with the corresponding federal rule of civil
procedure. The rule now includes electronically stored information. The rule now makes
this section clearer as to what a subpoena may be utilized for. Rule 45(a)(1)(D) has been
revised to comply with Federal Rule 45(a)(1)(D) to allow testing and sampling in addition
to inspection and copying. Rule 45(a)(4) requires that a party must provide notice of a
subpoena for production of documents, electronically stored information, or tangible things
or inspection of premises or testing or sampling to other parties before it is served. Rule
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45(d)(1) and (d)(2)(B)(ii) provide the court on whose behalf the subpoena was issued
discretion to enforce the requirement that a party “issuing and serving a subpoena must
take reasonable steps to avoid imposing undue burden or expense on a person subject to
the subpoena.” Rule 45(d)(2)(B) provides that where an objection to a subpoena is made,
the party serving the subpoena must not be entitled to enforce it until the party obtains a
ruling from the court. The Rule provides that motions to quash are to be filed in the circuit
court on behalf of which the subpoena was issued and not, as in the prior rule, where
compliance was required. Rule 45(e)(2)(B) incorporates a “clawback” provision for
privileged information. When the rule governing subpoenas is used as a discovery device,
the rule is subject to all discovery provisions. See, Keplinger v. Virginia Electric & Power
Company, 208 W.Va. 11, 537 S.E.2d 632 (2000). Notice of intent to serve a subpoena for
medical records must be provided “sufficiently in advance of service” to allow objections
Id., Syll. Pt. 5. Although Rule 45(b)(1) refers to Rule 4(d)(1)(A), this provision does not
constitute the exclusive manner of service upon a corporation. See, State of West Virginia
ex rel. Progressive Classic Insurance Company v. Bedell, 224 W .Va. 453, 686 S.E.2d 593
(2009)(providing for service through the Secretary of State).

Interstate depositions are governed by Uniform Interstate Depositions and Discovery Act,
W.Va. Code §66-12-1, et seq.

RuleRule 46. E*eepﬂeﬂsq}nneeessmw—Feﬂaale—xeep&eﬂSOb{ectmg to rulingsa Ruling

A formal exception has-heretofore-been-necessary-itis—sufficient-that-a-partyat-the

timme-theto a ruling or order efis unnecessary. When the eeustruling or order is requested
or made-orsought-makesknownto-the-eourt, a party need only state the action whieh
the-party-desiresthat it wants the court to take or the-party’s-ebjectionobjects to-the
acton—of the—court—and, along with the grounds therefor;—and,—f a—party has—ne
eppertunity-te-for the request or objection. Failing to object to-a-ruling-ororder-at-the

time-itis-made;-the-absence-of-an-objection-does not thereafter-prejudice the-partya

party who had no opportunity to do so when the ruling or order was made.

2020 COMMITTEE COMMENT ON RULE 46

Rule 46 is changed to be largely consistent with the corresponding federal rule of civil
procedure.

Rule 47. Seleetion-of Selecting jurors.
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®)

(a) Examining jurors. — The attorneys conducting the case must be permitted to ask

voir dire questions of the prospective jury panel members unless the presiding judicial
officer finds that there are justifiable reasons to deny such attorney voir dire. The
attorneys shall advise the judicial officer of the subject matter of the voir dire questions
at such time prior to the actual questioning of the prospective jury panel as the judicial
officer may designate. The court may allow individual voir dire in open court by the
attorneys upon a showing of good cause or in camera where questioning such juror in
open court in the presence of other jurv members would be prejudicial or cause undue
embarrassment to the prospective juror.

x(b) Jury Seleetion.selection. — Unless the court directs that a jury shall consist
of a greater number, a jury shallmust consist of six persons. The plaintiff and the
defendant shallmust each have two peremptorypreemptory challenges which shallmust
be exercised one at a time, alternately, beginning with the plaintiff. Several defendants
or several plaintiffs may be considered as a single party for the purpose of exercising
challenges, or the court may allow additional peremptory challenges and permit them
to be exercised separately or jointly.

Xc) Alternate Jurerssjurors. — The court may direct that not more than six
jurors in addition to the regular jury be called and impaneHedimpaneled to sit as
alternate jurors. Alternate jurors in the order in which they are called shallmust replace
jurors who become or are found to be unable or disqualified to perform their duties.
Alternate jurors shallmust be drawn in the same manner, shallmust have the same
qualifications, shallmust be subject to the same examination and challenges, shallmust
take the same oath, and shallmust have the same functions, powers, facilities, and
privileges as the regular jurors. Each side is entitled to 1 additional peremptory
challenge if 1 to 3 alternate jurors are to be impanelledimpaneled and 2 additional
peremptory challenges if 4 to 6 alternate jurors are to be impaneledimpaneled. The
additional peremptory challenges may be used against an alternate juror only, and the
other peremptory challenges allowed by law shalmust not be used against an alternate
juror.

¢d) Excuse. — The court may for good cause excuse a juror from service during
trial or deliberation.

2020 COMMITTEE COMMENT ON RULE 47

Rule 47 is largely adapted from the prior West Virginian Rule. Rule 47(a) is redrafted to
be consistent with Trial Court Rule 23.03(a) which provides that the attorneys conducting
the case shall be permitted to ask voir dire questions of the prospective jury panel members
unless the presiding judicial officer finds justifiable reasons to deny such attorney voir dire.
Current Rule 47(a) provides that the court “may” permit the parties to examine prospective
jurors or that the court may do so itself. The current rule does not require the court to make

144




a finding of good cause for denying attorneys the right to conduct voir dire questions.

RULE 48 Rule 48. Juries: Verdict: Polling.

€2y Juries of less-than-six:-majority verdiet:
by
(a) Fewer Than Six. The parties may stipulate that the jury shall consist of any number

fewer than six erthat .

(b) Verdict. Unless the parties stipulate otherwise. the verdict must be unanimous and
must be returned by a jury of six members.

(c¢) Polling. After a verdict or-afindingof astated-majorty-of is returned. but before

the jury is discharged. the court must on a party's request, or may on its own. poll the

jurors shall-be-taken-as-the-verdiet individually. If the poll reveals a lack of unanimity
or lack of assent by the number of jurors that the parties stipulated to. the court may

direct the jury to deliberate further or finding-ofthejurymay order a new trial.

2020 COMMITTEE COMMENT ON RULE 48

Rule 48 adopts the style and format of the corresponding federal rule. Rule 48(a) retains
the requirement of six jurors as set forth in W.Va. Code 56-6-11(a) and does not adopt the
larger juries allowed in corresponding federal rule. Subsections (b) and (c) are new and
permit the parties to stipulate to a non-unanimous verdict and also permit the court to poll
the jurors either on its own or at the request of a party.

Rule 49. Special verdiets-Verdict: General Verdict and interrogatoriesQuestions.

(a) Special verdiets: —Verdict.

n In General. The court may require a jury to return only a special verdict in
the form of a special written finding spenon each issue of fact. In-thateventtheThe

court may submit-te-thejurydo so by:

(A)  submitting written questions susceptible of a categorical or other

brief answer er-may-submit;

(B) __ submitting written forms of the several special findings whiehthat
might properly be made under the pleadings and evidence; er-it-may—use
such

(C) using any
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written—findings—thereon—as—it—deems—mostthat the court considers

appropriate.

(2)  Instructions. The court shallmust give to the jury——such

explanationinstructions and instruetion—concerning—the-matter-thus—submitted-as

may-beexplanations necessary to enable the jury to make its findings upenon each

submitted issue. Hinso-doing-the-courtomits

D3) Issues Not Submitted. A party waives the right to a jury trial on any issue
of fact raised by the pleadings or by-the evidence,

each-party-waives-the rightto-a
tﬂal—byjmhe{l&wﬂsae—se—eﬁﬁﬁed- but not submitted to the jury unless, before the
jury retires, the party demands its submission to the jury. Aste-an-issae-omitted

witheut-suehlf the party does not demand submission, the court may make a

finding;-erifitfails to-de-sesitshall be-deemed on the issue. If the court makes no
finding, it is considered to have made a finding in-aceerdconsistent with theits

judgment on the special verdict.

(b) General verdiet—aeeompanied—by—answerVerdict with Answers to
mteﬂﬁegateﬂes— —Written Questions.

(1) In General. The court may submit to the Jury—tegethef—wqth—appfepﬂate

forms for a general verdict, together with written uestions on

one or more issues of fact that the éeets*en—ef—wﬁeh—ts—neeessaﬁqe—a—vefd*et—] ury

must decide. The court shallmust give
the instructions and explanations necessary to enable the jury beth-to-make-answers

to-the-interrogatories—and to render a general verdict and answer the questions in
writing, and the-eeurt-shallmust direct the jury to do both to-make-written-answers.

(2) Verdict and to—render—a—general-verdietAnswers Consistent. When the
general verdict and the answers are harmeniousconsistent, the court shall direet-the

must approve. for entry eftheunder Rule 58. an appropriate judgment uperon the
verdict and answers.

3) Answers Inconsistent with the Verdict. When the answers are consistent
with each other but one or more is inconsistent with the general verdict, the court

may direet-the:

(A)  approve. for entry efunder Rule 58. an appropriate judgment in
accordanee—withaccording to the answers, notwithstanding the general

verdict er-may-return;

(B)  direct the jury ferto further eonsideration-ofconsider its answers and
verdict; or may

(O) order a new trial.
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2)(4) Answers Inconsistent with Each Other and the Verdict. When the answers
are inconsistent with each other and one or more is likewisealso inconsistent with
the general verdict. judgment must not be entered: instead, the court shall-netmust

direct the entry-ofjudgment -but-may return-the jury forto further eensideration

efconsider its answers and verdict, or maymust order a new trial.

2020 COMMITTEE COMMENT ON RULE 49

Rule 49 is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 50. Judgment as a matter-Matter of law-Law in jury-trials:-alternative-metion
Jury Trials: Alternative Motion for new—trial;—eonditional rulingsNew Trial;

Conditional Rulings.

(a) Judgment as a matterMatter of law.—Law

1 I during-a-trial- byjury In General. If a party has been fully heard on an

issue during a jury trial and there-is-nethe court finds that a reasonable jury would

not have a legally sufficient evidentiary basis for-areasonablejury to find for
thatthe party on that issue, the court may determine:

(A) _ resolve the issue against thatthe party; and may

(A)(B) grant a motion for judgment as a matter of law against hatthe
party withrespeette on a claim or defense that eannet, under the controlling
law, can be maintained or defeated witheutonly with a favorable finding on
that issue.

2) MetiensMotion. A motion for judgment as a matter of law may be made at

any time before submissien-ef the case is submitted to the jury. Sueh-aThe motion
shalmust specify the judgment sought and the law and the facts en-whichthat entitle

the mevingparty-is-entiledmovant to the judgment.

(b) Renews ;
—Renewing the Motlon After Trlal Alternatlve Motlon for a New Trlal If—fer—&ay
reasen; the court does not grant a motion for judgment as a matter of law made at-the
elese-of all-the-evidenee;under Rule 50(a). the court is considered to have submitted
the action to the j _]ury subject to the court's later demdmg the legal questlons raised by
the motion. The AC ereqHe Tt

ﬁ-l-mg—a—meﬁeﬂ—&e—Later—thaﬁ—l-GNo later than 28 days aﬂer the entry of Judgment aﬂd
may-alternativelyrequest—or if the motion addresses a jury issue not decided by a

verdict. no later than 28 days after the jury was dischareed—the movant mayv file a rew
trial-erjoin—arenewed motion for judgment as a matter of law and may include an
alternative or joint request for a new trial under Rule 59. In ruling on athe renewed
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motion, the court may:

&—
&)(1) allow the judgment to-stand,on the verdict. if the jury returned a verdict:

(4)(2) order a new trial;; or
(5)(3) direct the entry of judgment as a matter of law;-ox,
+—orderanewtrialor

(¢) Granting the Renewed Motion: Conditional Ruling on_a Motion for a New
Trial.

(G)—In General If the court gr ants a renewed motion for judgment as a matter

shall. it must also condltlonallv rule on the_y motlon for a new tr1a1—1-f—any— by

determining whether i#a new trial should be granted if the judgment is

thereafterlater vacated or reversed;—and-shall-speeifyy. The court must state the
grounds for conditionally granting or denying the motion for thea new trial. If

8)(2) Effect of a Conditional Ruling. Conditionally granting the motion for a new
trial ts—t-hus—eendiﬁeﬂaﬂygaaﬂted—the—efder—thereen does not affect the ]udgr_nent'

finality efthejudgmentIn e-the-m Re R-condi
granted-and; if the Judgment is reversed en—aﬁpeal the new tr1al shaHmust proeeed
unless the appellate court kasorders otherwise erdered—In-case. If the motion for a
new trial kas-beenis conditionally denied, the appellee enappeal may assert error
in that denial; and if the judgment is reversed en-appeal—subsequent-proceedings
shall-be-in-acecordanee-with, the erder-of case must proceed as the appellate court

orders.

e(d) TheTime for a Losing Party's New-Trial Motion. Any motion for a new
trial under Rule 59 by a party agalnst whom ]udgment asa matter of law has-beenis
rendered may-file i 39 ret must be filed no later
than +028 days after the entry of the Judgment

(e) Same:-denial-efmetionDenying the Motion for judgment Judgment as
a matterMatter of laws—Law: Reversal on Appeal. If the court denies the motion for
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judgment as a matter of law is-denied, the prevailing party whe-prevailed onthatmetion
may, as appellee, assert grounds entitling the-partyit to a new trial in-the-eventshould

the appellate court eeneludes-conclude that the trial court erred in denying the motion
forjudgment.. If the appellate court reverses the judgment, nothing—in—this—rule
precludes it from-determining-that the-appellee-is-entitledtomay order a new trial, or

from-direetingdirect the trial court to determine whether a new trial shallshould be
granted, or direct the entry of judgment.

2020 COMMITTEE COMMENT ON RULE 50

Rule 50 is changed to be consistent with the corresponding federal rule of civil procedure. The rule
changes the time period for the filing of a motion for a new trial subsequent to the entry of judgment
from a 10-day time period to a 28-day time period.

Rule 51. Instructions to jury;—objectionsthe Jury; Objections; Preserving a Claim of
Error.,

(a) Eitherbefore Requests.

(1) Before or at the Close of the Evidence. At the close of the evidence; or at
any earlier reasonable time that the court orders, a party may file and furnish to

every other party written requests that-the-court-instraetfor the jury en-thelaw-as
set-forth-in-therequests;-and instructions it wants the court shallto give.

?2) After the Close of the Evidence. After the close of the evidence, a party may:

(A) file requests for instructions on issues that could not reasonably have
been anticipated by an earlier time that the court set for requests: and

(B) with the court's permission, file untimely requests for instructions
on any issue.

{(b) Instructions. The court:

1) must inform eeunselthe parties of its proposed instructions and proposed

action upenon the requests before 1nstruct1nL the jury and before H—ms&uets—ﬂ&e

(2) must give the parties an opportunity to object thereto-has-been-accorded-to
the—parties—The—eourton the record and out of the jury's hearing before the

instructions and arguments are delivered: and may show the written instructions to
the jury and permit the jury to take the written instructions to the jury room—Ne;
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and

3) may instruct the jury at any time before the jury is discharged.

(c) Obijections.

(1) How to Make. A party who objects to an instruction or the failure to give an
instruction must do so on the record. stating distinctly the matter objected to and
the grounds for the objection.

(2) When to Make. An objection is timely if’

(A) a party objects at the opportunity provided under Rule 51(b)(2): or

(B) a party was not informed of an instruction or action on a request
before that opportunity to object. and the party objects promptly afier
learning that the instruction or request will be. or has been. ¢iven or refused.

(d) Assigning Error: Plain Error.

(1) Assigning Error. A party may assign as error the-giving:

(A) an error in an instruction actually given. if that party properly

objected: or therefusal

(B) a failure to give an instruction-, if that partv properlv requested it
d—unless the he efore : L > ora

nd-the erous 3 by court relected
the request ina deﬁmtlve ruling on the record—also nrOperlv objected.

(1X(2) Plain Error. A court er—arayappeﬂate—ee&ﬁ—may—m—ﬂaﬁﬁerest—eﬂ-usaee—
notieemay consider a plain error in the givinger refusal-to—give aninstruetion;
whet—he&er—net—rt 1nstruct1ons that has been—made—bhe—ﬁlbjee{—ef—ebjeeﬁeﬂ-

ms%rae&eﬁ—e&t—e-flth%heaﬂﬂg—ef—thﬁaﬁynot been preserved as requlred bv Rule

51(d)(1) if the error affects substantial rights.

2020 COMMITTEE COMMENT ON RULE 51

Rule 51 is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 52. -Findings and Conclusions by the Court; Judgment on Partial Findings.

(a) Effeet—Findings and Conclusions.
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(1) In all-actionsGeneral. In an action tried upenon the facts without a jury or with
an advisory jury, the court shalimust find the facts specially and state separately-its

conclusions of law thereen,—and—judgment—shallseparately. The findings and

conclusions may be stated on the record after the close of the evidence or may
appear in an opinion or a memorandum of decision filed by the court. Judement

must be entered pursuanttounder Rule 58:-and-in.

(2) For an Interlocutory Injunction. In granting or refusing preliminary
mjunetionsan interlocutory injunction. the court shallmust similarly set-forthstate

the findings effaet-and conclusions ef-law—which-eonstitute-the-grounds—ofthat

support its action. Reguests

(3) For a Motion. The court must state findings and conclusions when granting
motion under Rule 12. 23(c)(1). or 56.

4) Effect of a Commissioner’s Findings. A Commissioner’s findings. to the extent
adopted by the court, must be considered the court’s findings.

(8) Questioning the Evidentiary Support. A party may later question the sufficiency
of the evidence supporting the findings. whether or not the party requested findinges.
objected to them. moved to amend them. or moved for partial findings—are-net

RecesseE o purpasesofreview.

0)(6) Setting Aside the Findings. Findings of fact, whether based on oral or
doeumentaryother evidence, shallmust not be set aside unless clearly erroneous,
and the reviewing court must give due regard shall-be-given to the trial court's

opportumty ef—the—tﬂal—eem#—-to Judge the witnesses' cred1b111ty—ef—the—mtnesses—

(b) Amendment—UpenAmended or Additional Findings. On a party's motion filed
-netno later than 1028 days after the entry of judgment, the court may amend its findings
—or make additional findings—and may amend the judgment accordingly. The

motlon ma{yhbe—maée—w-}t-h ccompany a motlon for a new tr1a1 pufsuaﬂt—{eunder Rule
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(c) Judgment on partial-findings—Partial Findings. If-during-a-trial- without-ajury

a party has been fully heard on an issue during a nonjury trial and the court finds against
the party on that issue, the court may enter judgment as-a-matteroflaw-against thatthe
party with-respeet-toon a claim or defense that-eannet, under the controlling law, can
be maintained or defeated witheutonly with a favorable finding on that issueorthe,
The court may, however, decline to render any judgment until the close of al-the
evidence. Sueh-aA judgment shallon partial findings must be supported by findings of

fact and conclusions of law as required by subdivisien{a)-efthisrule-Rule 52(a).

2020 COMMITTEE COMMENT ON RULE 52

Rule 52 is changed to be largely consistent with the corresponding federal rule of civil
procedure. Paragraph (a)(3) differs from the corresponding federal rule and reflects current
West Virginia law regarding Rules 12, 23(c)(1) and 56. Paragraph (b) has been changed
from the current rule, which requires a motion to be filed not later than 10 days after entry
of judgment by the court, to 28 days. Additionally, the rule uses the term commissioner
instead of “Masters™ in paragraph (a)(4) to be consistent with West Virginia practice and
other rules.

Rule 53. Commissioners.

Commissioners may be appointed by the court. pursuant to West Virginia statute.

applicable Rules of Civil Procedure or Trial Court Rules.

2020 COMMITTEE COMMENT ON RULE 53

Rule 53 has been changed to be more easily understood and to continue the long-standing
use of “Commissioner” by trial courts in West Virginia instead of “Masters” as used in the
corresponding federal rule of civil procedure.

Note to the Court: The Committee is informed that commissioners are used frequently by
some circuit court judges to resolve discovery disputes. The Committee questions whether
the practice is authorized under West Virginia law. The Committee is also informed that
this practice results in the litigants incurring substantial additional expenses to resolve
discovery disputes.

Rule 53.1 — Discovery Commissioners.
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(a) Appointment: Objections. In complex cases or for other good cause, a court may upon
motion or on its own appoint one or more discovery commissioners to serve at the
pleasure of the court. A party may file objections to an order regarding the appointment.
compensation. or powers of a discovery commissioner within 14 davs of entrv of such
an order.

(b) Compensation. The compensation of a discovery commissioner may be assessed to the
parties.

(¢) Powers.
(1) A discovery commissioner may administer oaths and affirmations.
2) .A.s directed by the court or as otherwise authorized by law. a discovery
commissioner may:
(A) preside at discovery resolution conferences:
B preside over discovery motions:
© preside at any other proceeding or conference in furtherance of the
discovery commissioner’s duties:
(D) regulate all proceedings before the discovery commissioner: and
(E) take any other action necessary or proper for the efficient

performance of the discovery commissioner’s duties.

(d)Report and Recommendation; Objections.

[€)) Report and Recommendation. After a discovery motion or other contested
matter is submitted to a discovery commissioner, the discovery commissioner must
prepare a written report containing recommendations for a resolution of each
unresolved dispute. The discovery commissioner may direct counsel to prepare the
report. The discovery commissioner must file the report with the court and serve a
copy of it on each party. The parties and the court are not bound by the report of
the discovery commissioner but. instead, the court retains responsibility for the final
determination.

2) Objections. Any party aggrieved by the report must file and serve objections
within 7 days of service. If objections are filed. any other party may file and serve
a response. including objections. within 5 days after being served with the
objections. Any other party may file and serve a reply within 5 days after being
served with objections.

(A) Objections not timely raised are waived.
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(B)Discovery as to the matters in dispute may not proceed until the court’s
adoption of the order or resolution of objections.

(e) Review. Upon receipt of a discovery commissioner’s report and any objections or replies.
or when the period to serve objections or replies has elapsed, the court must:

(A) adopt or reverse. in full or in part. or otherwise modify the discovery
commissioner’s report by written order, with or without a hearing:

) set the matter for hearing if requested by a party or on the court’s own
initiative: or.

©) remand the matter to the discovery commissioner with instructions for
reconsideration or other further action.

ADVISORY COMMITTEE NOTES 2020 AMENDMENT.

This is a new rule intended to regulate the appointment, compensation, and authority of
discovery commissioners. A discovery commissioner is a type of special master, also
referred to interchangeably as a master or special commissioner, who serves as an adjunct
to the court. Any party may object to the appointment, compensation, or authority of a
discovery commissioner.

The rule makes clear that the use of a discovery commissioner should be reserved for
complex matters.

Discovery commissioners may hear and recommend resolution of discovery disputes, but
that only the court can enter final determinations that are binding on the parties. The court
reviews a discovery commissioner’s report and recommendation de novo. However, an
objecting party may not raise new objections before the court that could have been raised
before the discovery commissioner but were not.

Hearings are not required.

Discovery commissioners are subject to the Code of Judicial Conduct. See State ex rel.
Mantz v. Zakaib, 216 W.Va. 609, 609 S.E.2d 870 (2004).

The rule is not intended to deprive courts of any preexisting authority to appoint
commissioners for other purposes as provided by law.

The rule is taken in substantial part from Nevada Rule of Civil Procedure 16.3.

VII. Judgment
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RuleRule 54. Judoments: costsCosts.

(a) Definition; ferm—Form. “Judgment” as used in these rules includes a decree and
any order from which an appeal lies. A judgment shallmust not contain-areeitalinclude
recitals of pleadings, thea commissioner’s report-of-a-commissioner, or thea record of
prior proceedings.

(b) Judgment upen-—multiple—elaimson Multiple Claims or invelving-multiple

partiess—Involving Multiple Parties. When an action presents more than one claim
for relief—is—presented—in—an—aetion,—whether as a claim, counterclaim, eross-
elaimcrossclaim, or third-party claim—or when multiple parties are involved, the
court may direct the-entry of a final judgment as to one or more, but fewer than all-of

the, claims or parties only upen—an—express—detemminationif the court expressly
determmes that there is no Just reason for delay—aﬂd—upeﬂ—aﬂ—e*press—drree&eﬁ—fbr—the

B : r. Otherwise, any
order or other feﬂ%ef de01s1on however des1gnated wh}ehthat adjudicates fewer than
all the claims or the rights and liabilities of fewer than all the parties-shall not-terminate,
including in a multiparty case the dismissal of all of the claims against fewer than all
of the parties. does not end the action as to any of the claims or parties;-and-the-order

or-otherform-of decision-is-subject-to-revision and may be revised at any time before

the entry of a judgment adjudicating all the claims and all the parties' rights and
liabilities-ef-al-the-parties.

(¢) Demand for judgment—Judgment: Relief to Be Granted. A jﬂdgment—by
default shalljudgment must not be-differentdiffer in kind from, or exceed in amount

%h&t—ﬁfayed—fer— What is demanded in the demﬂﬂd—fer—jﬁdgmeﬂt—E*eept—&s—te—a—pafty

every—pleadings. Every other final
Judgment shaﬂmust grant the rehef to Wthh theeach party-in-whesefaveritisrendered
is entitled, even if the party has not demanded suehthat relief in the-party’sits pleadings.

H-CeostiAttorney s Fees:
(d) Costs-etherthan-attorney-sfees-. Except when express provision therefortherefore

is made either in a statute of this State or in these rules, costs shallmust be allowed as
of course to the prevailing party unless the court otherwise directs; but costs against the
State, its officers, and agencies shallmust be imposed only to the extent permitted by
law. The clerk shallmust tax the costs within 814 days after judgment is entered, and
shallmust send a copy of the bill of costs to each party affected thereby. On motion by
any party served within 814 days after receipt of the bill of costs, the action of the
clerk may be reviewed by the court.
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COMMITTEE COMMENT ON RULE 54

This rule is changed to be consistent with the corresponding federal rule of civil procedure.
New language related to multi party cases in subsection (b) conforms the West Virginia
rule to practice under the corresponding federal rule. This overrules Durm v. Heck’s, 401
S.E.2d 908 (1991) (“With the enactment of Rule 54(b), an order may be final prior to the
ending of the entire litigation on its merits if the order resolves the litigation as to a claim
or a party.”)

A corresponding change is made to Rule 72.

The proposed changes include a change from a ten to a fourteen day time frame in 54(d)
regarding the taxing of costs.

RuleRule 55. Default.

(a) Entry—Entering a Default. When a party against whom a judgment for
affirmative relief is sought has failed to plead or otherwise defend-as-provided by-these
rules, and that faetfailure is made-to-appearshown by affidavit or otherwise, the clerk
shallmust enter the party's default.

(b) Entering a Default Judgment.—Judgment by Default May-be Entered-as Eollows:

(1) By the Clerk. Whenlf the plaintiff's claim againsta-defendant is for a sum certain
or for a sum whiehthat can by-eomputation be made certain by computation, the
eourt—upenclerk—on the plaintiff's request-ef—the—plaintiff and—upon—, with an

affidavit efshowing the amount due-shall-direet-the-entry-of —must enter judgment
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by-the-elesk-for that amount and costs against thea defendant;-if the-defendant who
has been defaulted for failure-to-appear-and-isnot aninfant-appearing and who is

neither a minor nor an incompetent person;-er-cenviet.

(2) By the Court. _In all other cases, the party entitled-to-a—judgment-by-default

shallmust apply to the court therefor;but-ne-for a default judgment. A default
judgment by-default-shallmay be entered against an-infant,a minor or incompetent
person;-er-conviet-untess- only if represented in-the-aetion by a general guardian,
guardian—ad-Jitem,—eommittee;—conservator, eurator—or other representativelike
fiduciary who has appeared-therein. If the party against whom a default judgment
by-defaultis sought has appearcd in-the-action;thepersonally or by a representative.

that party or-if-appearing-by its representative;—the-party's-representative)-shall

must be served with written notice of the application ferjudgment-at least 37 days

prior-tebefore the hearing-ensuch-application-t-in-orderto-enable-the. The court

may conduct hearings or make referrals—preserving any right to a jury trial—

when, to enter or effectuate judgment-er-te-carry, it into-effect-itisnecessaryto
takeneeds to:

(A) conduct an aeceunt-erte-accounting:
(B) determine the amount of damages-erte-;

(C) establish the truth of any avermmentallegation by evidence-or-to-make-an
irvestigationof, or

2)(D) investigate any other matters-the-courtmay-eonduetsuch-hearings-or
erdersuchreferences-as-it deemsnecessary.

(c) Setting aside-default— For-good-cause-shown-the-Aside a Default or a Default

Judgment. The court may set aside an entry of default for good cause. and—ifa

jadgmentby-defaulthas been-entered;—it may likewise-set it aside inaceordance-witha

final default judgment under Rule 60(b).

(d)te) Entry of judgmentludgment. The provisions of Rule 58 apply to default
judgments.

COMMITTEE COMMENT ON RULE 55

This rule is changed to be consistent with the corresponding federal rule of civil procedure.
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Rule 56. Summary judgmentJudgment.

(a) Fer—ela*mant——Motwn for Summar\ Judgment or Partlal Summar}
JudoI ment. A party seeking

ad#efse—pafty- move w&th—er—w&ﬂ&eat—ﬁlﬁpemﬂg—a-fﬁdav&s—fer—&for summary 1udgment

identifying each claim or defense—or the part of each claim or defense—on which

the-affidavitsif-any—shew-that-court must grant summary judgment if the movant

shows that there is no genuine issue as to any material fact and that-the mevig
p&ﬂ—ymovant 1s entltled to a Judgment as a matter of law A—sammasﬁﬁdgmeﬂt—,

(b) Time to File a Motion. Unless a different time is set by court order. a party may
file a motion for summary judgment at anv time until 30 days after the close of all

discovery.

(1) Supporting Factual Positions. A party asserting that a material fact cannot be

or is genuinely in issue must support the assertion bv:

(A) citing to particular parts of materials in the record. including
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depositions, documents, electronically stored information. affidavits or
declarations. stipulations (including those made for purposes of the motion
only). admissions, interrogatory answers. or other materials: or

(B) showing that the materials cited do not establish the absence or presence
of a genuine issue. or that an adverse party cannot produce admissible
evidence to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may

object:

eppesmg—the—met*eﬁ that the paftymaterlal 01ted to support or dlspute a fact cannot fef

reasensbe presented in a form that would be admissible in evidence.

(3) Materials Not Cited. The court need consider only the cited materials, but it
may consider other materials in the record.

(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose
a _motion must be made on personal knowledge, set out facts that would be
admissible in evidence. and show that the affiant or declarant is competent to testify
on the matters stated-present.

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by
affidavit or declaration that, for specified reasons. it cannot present facts essential to

Just1fy th%paft-ysﬁs 0ppos1t10n the court may—reﬁis%&}%apphe&tteﬂ—fer—ﬁdgmem—er

ei‘—é'}seevelﬂthe—be—had—:
(1) defer considering the motion or may-make-suech-other order-asisjustdeny it;

(e)-Affidavits-made-in-badfaith— Should-it-appear(2) allow time to obtain

affidavits or declarations or to take discovery: or
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(3) issue any other appropriate order.

(e) thesatisfactionFailing to Properly Support or Address a Fact. If a party fails to
properly support an assertion of fact or fails to properly address another party's
assertion of fact as required by Rule 56(c), the court at-any-time may:

(1) give an opportunity to properly support or address the fact:

(2) consider the fact undisputed for purposes of the motion:

(3) grant summary judgment if the motion and supporting materials—including the
facts considered undisputed—show that the movant is entitled to it: or

(4) issue any other appropriate order,

() eftheaffidavits presented pursuantto-Judgment Independent of the Motion. A fter

giving notice and a reasonable time to respond. the court may:

(1) grant summary judgment for a nonmovant:

(2) grant the motion on grounds not raised by a party: or

3) consider summary judgment on its own after identifvine for the parties material

facts that mav not be genuinely in dispute.

(g) Failing to Grant All the Requested Relief. If the court does not grant all the relief
requested by the motion. it may enter an order stating any material fact—including an
item of damages or other relief—that is not genuinely in issue and treating the fact as
established in the case.

(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or
declaration under this rule are-presentedis submitted in bad faith or solely for the
purpese-of-delay, the court shall-forthwith—after notice and a reasonable time to
respond—may order the submitting party employingthem to pay te-the other party-the
ameunt-of the reasonable expenses which-the-filing of the-affidavitscaused the-other

party-to-incur-inclading reasenable-, including attorney's fees, and-anyit incurred as a
result. An offending party or attorney may also be adjudged-guilty-ofheld in contempt-

or subjected to other appropriate sanctions.

COMMITTEE COMMENT ON RULE 56

This rule is changed to be consistent with the corresponding federal rule of civil procedure.
The Rule adopts Rule 56(f) which is consistent with West Virginia case law. See, Syll. Pt.
3, State ex rel Nat. Fire Ins. v. Hummel, 850 S.E.2d 680 (W.Va. 2020)("As a general rule,
a trial court may not grant summary judgment sua sponte on grounds not requested by the
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moving party. An exception to this general rule exists when a trial court provides the
adverse party reasonable notice and an opportunity to address the grounds for which the
court is sua sponte considering granting summary judgment."); Gavitt v. Swiger, 248
S.E.2d 849 (1978)(Trial court may not grant summary judgment on grounds not requested
by the moving party).

[No recommended changes to Rules 57 and 58.]

RULE 59-New trials; amendment of judgments: Rule 59. New Trials; Amendment of

Judgments.

(a) -In General.

1)) Grounds—A—jfor New Trial. The court may, on motion. grant a new trial

may-be-granted-te-on all or any-of the-parties-and-on-all-orpartsome of the issues
(h-in-an-action-in-which-there has- been-a—and to any party—as follows:

(A)  after a jury trial-byjury, for any ef-thereasonsreason for which a
new trial has heretofore been granted in an action at law: or

(B) _after a nonjury trial, for any reason for which new—trials-havea
rehearlnL has heretofore been granted in ae&eﬁs—at—Law—&&d—m—an—aeﬁeﬁ

hefeteferebeen—grma-ted—rﬂ—s&r-tsa su1t in equrty~9ﬂ—a in federal court

@)(2) Further Action After a Nonjury Trial. After a nonjury trial. the court may.
on motion for a new trial-in-an-action-tried-without-ajury-the-courtamay, open the
judgment if one has been entered, take additional testimony, amend findings of fact

and conclusions of law_or make new findings-and-conclusiensones, and direct the

entry of a new judgment.

&)(h) Time to File a Motion for metien-Anya New Trial. A motion for a new
trial shallmust be filed netno later than 4028 days after the entry of the judgment.

(i) -Time forserving-affidavits:to Serve Affidavits. When a motion for a new
trial is based upenon affidavits, they shallmust be filed with the motion. The opposing

party has 1014 days after semeebemg served to file opposmg afﬁdav1ts—bat—t—hat—peﬂeé
w&tten—st—r-pa—l-atreﬂ— The court may perm1t reply afﬁdavrts

15 4)) On—ecourt's—initiative; notice;—speeifying—grounds:.New Trial on the

Court's Initiative or for Reasons Not in the Motion. No later than 1028 days after
the entry of judgment, the court, on its own, may order a new trial for any reason that
would justify granting one on a party's motion. After giving the parties notice and an
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opportunity to be heard, the court may grant a tlmely motlon for a new trlal for areason
not stated in the motion. When-& new-tr . .

notstatedin-a-metienln either event the court shallmust spec1fy the greundsreasons in

its order.

ek -Motion to alterAlter or amendAmend a judgment—AnyJudgment. A
motion to alter or amend thea judgment shalimust be filed netno later than 1028 days

after the entry of the judgment.

(f) Abrogated.

COMMITTEE COMMENT ON RULE 59
This rule is changed to be consistent with the corresponding federal rule of civil procedure.

Substantively, the time period for the filing of a motion for a new trial or to amend or alter
the judgment is expanded from 10 days to 28 days in accord with changes made in 2009 to
the corresponding federal rule.

Proposed Rule 59 (c) also changes the time period for filing opposing affidavits.
Previously, the time period was 10 days which could be extended to 20 days for good cause
or by stipulation. The underlying 10-day period was extended to 14 days in accord with the
federal rule.

Subdivision (f) of the current West Virginia Rule is abrogated. Under subdivision (f), a
party was required after a jury trial to file a Motion for New Trial or waive all trial-related
issues for appeal. See, Martin v. Lovelace, No. 19-0745 (W.Va. May 28, 2021)(quoting
Miller v. Triplett, 203 W. Va. 351, 507 S.E.2d 714 (1998)(“[I]f a party fails to make a
timely motion for a new trial, Rule 59(f) . . . bars consideration on appeal of alleged errors
which occurred during the trial which a party might have assigned as grounds in support
of amotion for a new trial.”)). This only applied to jury trials. This change makes the West
Virginia rule consistent with the federal rule. The Committee believes that it is more
efficient to allow a party to seek appellate review immediately after judgment is rendered,
if it so chooses.

Rule 60. Relief from judgmentJudoment or erderOrder.
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(—Q(a) —Correctlons Based on Clerlcal nﬁstakes—Gleﬁea-l—mfstakes—m

: — istakes: Oversights
and Omissions. The court may correct a clerlcal mlstake or a mistake arising from

over51ght or omission may—b&eeﬁeeted—bytheeoﬁﬂ—at—my—&meﬂ#}ts-emmmeef

hewhenever one is found

ina 1uds,ment order or other part of the record The court erders—Duringthe pendency
of-an-appeal-such-mistakes-may bedo so eerrected-before-the-appealds-on motion or

on its own. with or without notice. But after an appeal has been docketed in the
appellate court; and thereafter-while the appealit is pending. such a mistake may be se
corrected only with leave-efthe appellate eeurtcourt's leave.

(b) -Mistakes;—inadvertence;—exeusable—neglect; —unaveidable AtSe;—Re

diseovered—evidenee;fraud;—ete—Grounds for Relief from a Final Judement,
Order. or Proceeding. On motion and upen-sachjust terms-as-arejust, the court may
relieve a party or a—party'sits legal representative from a final judgment, order, or

proceeding for the following reasons: (H)-Mistake

(1)  mistake, inadvertence, surprise, unavoidable cause. or excusable neglect;of
unaveidable-catse(2);

(2)  newly discovered evidence which-by—duethat. with reasonable diligence,
could not have been discovered in time to move for a new trial under Rule 59(b);

&

3 fraud (whether heretofore—denominatedpreviously called intrinsic or
extrinsic), misrepresentation, or ether-misconduct efby an adverseopposing party;

)

4) the judgment is void;{5)

(5)  thejudgment has been satisfied, released, or discharged;or-a-prierjudgment
wpen-whieh; it is based on an earlier judgment that has been reversed or etherwise
vacated;; or applying it prospectively is no longer equitable-that-the—judement

should-haveprospestive-applieation—or(6) ; or
(6) any other reason justifyingthat justifies relief-from-the-operation.

(¢) Timing and Effect of the judgment—TheMotion.

(1) Timing. A motion shallunder Rule 60(b) must be made within a reasonable
time;—and for reasons (1), (2), and (3) setno more than enea year after the entry
of the judgment; or order; or the date of the proceeding was-entered-or-taken—A.

(2) Effect on Finality. The motion under-this-subdivisien-(b)-does not affect the

judgment's finality ef-ajudgmentor suspend its operation.
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(d) Other Powers to Grant Relief. This rule does not limit thea court's power ef-a
eourtto-;

(4)) entertain an independent action to relieve a party from a judgment, order, or
proceeding;-er-to-;

2) grant statatery-relief in-the-same-aetionto a defendant who was not served
with-a-summens-in-thatpersonally notified of the action;; orte

3 set aside a judgment for fraud #pesnon the court.

(e) Bills and Writs
rehearing;Abolished. The following are abohshed bills of rev1ew—aﬁel bills in the

nature of a—bﬂlbllls of review, afe—abehshed—and the—preeed&ﬁe—fer—ebtammg—aﬂy—rehef

ae&enwnts of coram DObIS coram VOblS and audlta querela

COMMITTEE COMMENT ON RULE 60

This rule is changed to be consistent with the corresponding federal rule of civil procedure.
“Unavoidable cause” is retained as a ground for relief from the former rule. The term is
not in the federal rule.

Rule 61. Harmless errorError.

NeUnless justice requires otherwise, no error in either-the-admissionadmitting or the
exelusion-ofexcluding evidence-and-ne-errer—or defeet-in-any ruling-or-orderorin
anything-done-er-omitted-other error by the court or by-any-ef the-parties-a party—is

ground for granting a new trial ex, for setting aside a verdict, or for vacating, modifying,
or otherwise disturbing a judgment or order;-unlessrefusal-to-take-such-action-appears
to-the-court-inecensistent-with-substantial justice—The-courtat. At every stage of the

proceeding, the court must disregard any-error-ordefectinthe-proceeding-which-doesall
errors and defects that do not affect theany party's substantial rights-efthe-pasties.

COMMITTEE COMMENT ON RULE 61

This rule is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 62. Stay of preeeedingsProceedings to enforeeEnforce a judgmentJudgsment.

(a) Automatic stay;-exeeptions—Stay. Except as stated herein,no-wait-efin this rule.
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execution shall-issue-upenon a judgment nershall-other-and proceedings be-takenfor
#ts-enforcement-until-the-expiration-of 16to enforce it are stayed for 30 days after its

entry, unless the court orders otherwise-ordered.

entered: Unless-otherwise-ordered, a party may obtam a stay by th%ee&rt—neﬂheﬁaﬂ

interloeutory-orderproviding a bond or other security. The stay takes effect when the
court approves the bond or other security and remains in

any-actionnorafinaljudgment
awarding-an-injunetion-shall be-stayed-after-its-entry-effect for the time specified in the

bond or other security.

(c) to (g) Reserved

G

(h) Discretionary stay. In its discretion and on such conditions for the security of the
adverse party as are proper, the court may stay the execution of or any proceedings to
enforce a judgment pending the disposition of a motion to alter or amend a judgment
made pursuant to Rule 59(e), or of a motion for relief from a judgment or order made
pursuant to Rule 60, or of a motion for amendment to the findings or for additional
findings made pursuant to Rule 52(b).

(d)-to-(e)Reserved}:

(i) Stay of judgment-as—to—multiple-claimswith Multiple Claims or multiple
parties—When-—aParties. A court has-erderedmay stay the enforcement of a final

judgment entered under the—eonditions—stated—in—Rule 54(b)—the—court-may—stay
enforcement—of-that judgment-) until the—enteringof-a—subsequentit enters a later
judgment or judgments, and may prescribe such-eonditions-as-areterms necessary to
secure the benefit thereefto-of the stayed judgment for the party in whose favor the

judement-isit was entered.
@)(j) Stay of judgment—pending-applicationfor—appeal—Judgment Pending

Application for Appeal. On motion and on such conditions for the security of the
adverseopposing party as are proper, the court may stay the issuance of execution upon
a judgment and any other proceedings for its enforcement for such reasonable time, to
be specified by the court in the stay order, as will enable the moving party to present to

an appellate-courta-petitionfor-appeal-from-the judgment.

COMMITTEE COMMENT ON RULE 62

This rule is changed to be largely consistent with the corresponding federal rule of civil
procedure.
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Substantively, the timeframe set forth in Rule 62(a) regarding execution or enforcement of
a judgment has been expanded from 10 days to 30 days, consistent with the corresponding
federal rule.

Subsection (i) is retained from the current rule.

Language in Rule 62(b) is consistent with the current federal rule extension of the
automatic stay obviates the need for the discretionary stay.

The federal rule includes 62.1 regarding “indicative ruling.” The Committee does not
recommend the adoption of an indicative ruling procedure.

RULE 63. Disability-of a-judge after-trial

Rule 63. Judge’s Inability to Proceed.

If Disabili-of-a judge aftertriaiconducting.

Hatany-time-afer a trial or-hearing hasbeen-commenced-thejudgeor trial is unable to
proceed, any other judge may proceed with-the-matter-upon certifying familiarity with
the record and determining that the preceedings-inthe-case may be completed without
prejudice to the parties. In a hearing or tral-witheut-a jurynonjury trial, the successor
judge shallmust, at thea party's request-ef-a-party, recall any witness whose testimony
is material and disputed and who is available to testify again without undue burden.
The successor judge may also recall any other witness.

COMMITTEE COMMENT ON RULE 63

This rule is changed to be consistent with the corresponding federal rule of civil procedure.

VIII. Provisional and Final Remedies and Special Proceedings

Rule 64. Seizure of persenPerson or propertyProperty.

(a) Remedies — In General. At the commencement of and during the course of an
action, all remedies providing for seizure of person or property for the purpose of
securing satisfaction of the judgment ultimately to be entered in the action are available
under the circumstances and in the manner provided by the law of the State existing at
the time the remedy is sought.

(b) Specific Kinds of Remedies and Qualification Thereto. The remedies available
under this rule include the following, subject to the follewing qualificationsiH-An
stated:
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. an order for the seizure of specific personal property in an action to recover
possession of such property shallmust be executed forthwith and a return made
thereon within 2021 days after issuance of the order; ()

. an order of civil arrest or attachment shallmust be executed forthwith and a
return made thereon within 30 days after issuance of the order; and-3)

. a garnishee shallmust serve an answer within 90 days after service of the
order of attachment, unless the answer is waived. The remedies thus available
include arrest, attachment, garnishment, order of seizure of specific personal
property, sequestration, and other corresponding or equivalent remedies, however
designated and regardless of whether the remedy is ancillary to an action or must
be obtained by an independent action.

COMMITTEE COMMENT ON RULE 64

Changes to the format of the rule make it substantially consistent with the corresponding
federal rule but Rule 64(b) retains substantial elements of the current West Virginia rule.

The time for execution and return of a seizure order is changed from 20-21 days.

Rule 65. Injunctions and Restraining Orders.

)(a) -Preliminary injunetion—Injunction.
(1) Notice.—Ne—preliminaryinjunection—shall be-issued—without notice—to-the
adverse-party-

[ N ~
The court may issue a

preliminary injunction;-the-courtmay-order-the-trial of the-action-onthe-meritsto

any-rights-they-may-have-to-trial by-jury only on notice to the adverse party.

-(2) Consolidating the Hearine with the Trial on the Merits. Before or after
beginning the hearing on a motion for a preliminarv injunction. the court may
advance the trial on the merits and consolidate it with the hearing. Even when
consolidation is not ordered. evidence that is received on the motion and that
would be admissible at trial becomes part of the trial record and need not be
repeated at trial. But the court must preserve any party's right to a jury trial.
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(b) Temporary restraining-order;netice;hearing;-duration.—ARestraining Order.

(1) Issuing Without Notice. The court may issue a temporary restraining order may
be-granted-without written or oral notice to the adverse party or that-party'sits
attorney only if-(1)-it-clearly-appears-from:

(A) specific facts shewn-byin an affidavit or bythea verified complaint
clearly show that immediate and irreparable injury, loss, or damage will

result to the applieantmovant before the adverse party er—that—party's
atterney-can be heard in oppositions; and-2

(B) the applicant'smovant's attorney certifies te-the-eourt-in writing theany

efforts;-if-any—which-have-been made to give the-notice and the reasons
suppeorting-the-elaim-thatnetice-why it should not be required.

(2) Contents: Expiration. Every temporary restraining order grantedissued
w1thout notice sh&ll—beﬂadefsed—wrthmust state the date and hour ef—lssaaneHhaH
: it was
1ssued descnbe the injury and state Why itis 1rreparable state whv the order was

issued without notice; and whythe-erder-wasgranted-without-notice—and-shall
e*p&e—b%—terms—wrﬂam—suehbe promptly filed in the clerk's office and entered

in the record. The order expires at the time after entry;—not to exceed 1014 days;
as—that the court fixessets, unless within—thebefore that time so—fixed—the
erdercourt, for good causeshown;is-extended, extends it for a like period or unless

the adverse party against-whemthe-order—is—directed—consents that-it-may be
extended—{for-a—to a longer periodextension. The reasons for thean extension

shallmust be entered ofin the record. In-case-a-temperary restraining

(3) Expediting the Preliminary-Injunction Hearing. If the order is grantedissued
without notice, the motion for a preliminary injunction shallmust be set dews-for
hearing at the earliest possible time-and-takes, taking precedence efover all other
matters except hearings on older matters of the same character;-and-when. At the
motion-comes-oen—for hearing, the party who obtamed the tempefaﬂr—ﬁestfa}mﬂg
order shallmust proceed with the

and;motion: if the party does not-de-se, the court shallmust dissolve the temperary

restraining-order.

L (4) Motion to Dissolve. On 2 days'days’ notice to the party who obtained
the temperaryrestraining-order without notice—or on-sueh shorter notice te-that

party-asset by the court-maypreseribe;—the adverse party may appear and move
#s-disselatiento dissolve or medification-and-in-that-eventmodify the order. The
court shall-preceed-toemust then hear and determine-such-decide the motion as

expeditioustypromptly as the-ends-efjustice requirerequires.
D -(c) Security —Ne—restraining—order—-or- The court may issue a preliminary
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injunction shal-l—'tssae—exeept—upeﬂor a temporary restraining order only if the giving
efmovant gives security by-the-applieant;-in sach-sum-asan amount that the court in

#s—diseretion—deemsconsiders propers—for to pay the payment-ofsuch costs and
damages as-may-be-incurred-orsufferedsustained by any party whe-s found to have

been wrongfully enjoined or restrained. No such security shallmay be required of the
United States, the State of West Virginia and its political subdivisions or of an officer

or agency thereof.

Ferm(d) Contents and seope-of-injunction-er-restraining order—Scope of Every

Injunction and Restraining Order.

(1) Contents. Every order granting an injunction and every restraining
order shall-set-forthmust:

(A) state the reasons ferwhy it issued:
(B) state its-issuance;shall be-speeifiedn-terms;-shall specifically; and

complamt or other document;—

i or required.

(2) Persons Bound. The order binds only upenthe following who receive actual
notice of it by personal service or otherwise:

(A) the parties-to;

(B) the aetien—theirparties’ officers, agents, servants, employees, and
attorneyss;; and-upen-these

(g)[C! other persons who who are in active concert or part1c1pat10n Wlth them

ethefwrse-am one descnbed in Rule 65(d}{2}{A] or [B]

COMMITTEE COMMENT

The rule is changed to be consistent with the corresponding federal rule except subsections
(e) and (f) which are not applicable. Subsection (c) retains the language from the current
rule excepting the United States, the State of West Virginia and its political subdivisions
or of an officer or agency thereof from the requirement to give security.

Rule 65.1. Security: proceedings against sureties.
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Whenever these rules require or permit the giving of security by a party, and security
is given in the form of a bond or stipulation or other undertaking with one or more
sureties, each surety submits to the jurisdiction of the court and irrevocably appoints
the clerk of the court as the surety's agent upon whom any papers affecting the surety's
liability on the bond or undertaking may be served. The surety's liability may be
enforced on motion without the necessity of an independent action. The motion and
such notice of the motion as the court prescribes may be served on the clerk of the
court, who shall-ferthwith-mailmust promptly send copies to the sureties if their
addresses are known.

COMMITTEE COMMENT ONRULEG65.1
The Rule retains language from the current rule except the word “shall” is changed to

“must” for consistency with other rules and the federal rules, and the clerk is directed to
promptly send notice rather than mail notice.

Rule 66. Receivers.

An action wherein a receiver has been appointed shallmay not be dismissed except by
order of the court. The practice respecting the appointment of receivers and the
administration of estates by them or by other similar officers appointed by the court
shallmust be in accordance with the practice heretofore followed in this State. In all
other respects, the action in which the appointment of a receiver is sought or which is
brought by or against a receiver is governed by these rules.

2014 COMMITTEE COMMENT ON RULE 66

The rule contains no substantive changes except the word “shall” is changed for
consistency with other rules and the federal rules.

Rule 67. Deposit in cowrtCourt.

(a) Depositing Property. Except as otherwise provided in Rule 68(b), in an action in
which any part of the relief sought is a judgment for a sum of money or the disposition
of a sum of money or the disposition of any other thing capable of delivery, a party,
upon notice to every other party and by leave of court, may deposit with the court all
or any part of such sum or thing, whether or not that party claims all or any part of the
sum or thing. The party making the deposit shalimust serve the order permitting deposit
on the clerk of the court.

(b) Investing and Withdrawing Funds. Money paid into court under this rule
shallmust be deposited and withdrawn in accordance with applicable statutes and with
orders of the court entered in the action. The fund shalimust be deposited in a federally
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insured interest-bearing account or invested in an interest-bearing instrument approved
by the court.

COMMITTEE COMMENT

Changes to the format of the rule make it substantially consistent with the corresponding
federal rule of civil procedure, but the rule retains language from the prior West Virginia
Rule.

Rule 68. Offer of # 2 : Judoment; Payment Into Court.
(a) Makingan—efferOffer of judgment; judgment—on—an—aeccepted—offer—

Judgment. At any time more than +014 days before the trial begins, a party defending
against a claim may serve upon the adverse party an offer to allow judgment to be taken
against the defending party for the money or property or to the effect and on the terms
specified in the defending pasty'sparty’s offer, with costs then accrued. If within 1014
days after the service of the offer the adverse party serves written notice that the offer
1s accepted, either party may then file the offer and notice of acceptance together with
proof of service thereof and thereupon the court shallmust direct entry of the judgment
by the clerk.

(b) Payment inte-ecourt:—Into Court. A party defending against a claim may pay into
court by depositing with the clerk a sum of money on account of what is claimed, or
by way of compensation or amends, and plead that the party is not indebted to any
greater amount to the party making the claim or that the party making the claim has not
suffered greater damages. The party making the claim may (1) accept the tender and
have judgment for the party'sparty’s costs, (2) reject the tender, or (3) accept the tender
as part payment only and proceed with the party'sparty’s action on the sole issue of the
amount of damages.

(c) Offer not-acecepted-—Not Accepted. An offer under subdivision (a) or (b) above
not accepted in full satisfaction shalimust be deemed withdrawn, i.e., shallmust not be
disclosed to the jury, and evidence thereof is not admissible except in a proceeding to
determine costs. If the judgment finally obtained by the offeree is not more favorable
than the offer, the offeree must pay the costs incurred after the making of the offer. The
fact that an offer is made but not accepted, or accepted only as part payment, does not
preclude a subsequent offer.

(d) Amount or extentExtent of Hability.—Liability. When the liability of one party
to another has been determined by verdict or order of judgment, but the amount or
extent of the liability remains to be determined by further proceedings, the party
adjudged liable may make an offer of judgment, which skallmust have the same effect
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as an offer made before trial if it is served within a reasonable time not less than $0814
days prior to the commencement of hearings to determine the amount or extent of
liability.

COMMITTEE COMMENT ON RULE 68

The rule retains language from the prior West Virginia Rule except the time limit for
serving an offer of judgment is changed from ten to fourteen days.
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Rule 69. Executions and other—final process;—proceedingsOther Final Process;
Proceedings in aid-thereofAid Thereof.

(a) In General.

(1) For paymentPayment of meney-—Money. Process to enforce a judgment for
the payment of money shallmust be a writ of execution, a writ of suggestec

execution and such other writs as are provided by law. The procedure on execution
and other such final process, in proceedings supplementary to and in aid of a
judgment, and in proceedings on and in aid of execution or such other final process
shallmust be in accordance with the practice and procedure prescribed by the laws
of the State existing at the time the remedy is sought, subject to the following
qualifications: (1) A writ of execution shallmust be made returnable not less than
30 days nor more than 90 days after issuance, as directed by the person procuring
issuance of the writ; and (2) an answer to a summons issued in a suggestion
proceeding shallmust be served upon the plaintiff within 2021 days after service of
the summons; and (3) a return on a writ of suggestee execution shallmust be made
forthwith on the expiration of one year after issuance of the writ.

(b2) For pessessienPossession of preperty—~Property. When any judgment or
order is for the delivery of possession of property, the party entitled to the benefit

of such judgment or order may have a writ of possession upon application to the
clerk, which shallmust be forthwith executed and a return on such writ made within
2021 days after issuance of the writ.

(b) Obtaining Discovery. In aid of the judgment or execution, the judgment creditor

or a successor in interest whose interest appears of record may obtain discovery from
any person-including the judgment debtor-as provided in these rules.

COMMITTEE COMMENT ON RULE 69
Changes to the format of the rule make it substantially consistent with the corresponding

federal rule of civil procedure. The Rule adds language relating to discovery in aid of
execution as well as date modifications.
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Rule 70. Judgment for specific-aets;vesting-titleSpecific Acts; Vesting Title.

(a) Party’s Failure to Act; Ordering Another to Act. If a judgment direetsrequires a
party to exeeute-a—conveyanee—of—convey land-er, to deliver deedsa deed or other
doeumentsdocument, or to perform any other specific act and the party fails to comply
within the time specified, the court may directorder the act to be done—at the eost-of
the-disobedient party-party’s expensc-by seme-otheranother person appointed by the
court-as-a-speetal-commissienerand. When done, the act whenso-done-has likethe same

effect as if done by the party Gﬂ—aﬁpl}ea&eﬂ—e#ﬂae—pafahelmﬂed—te—peffeﬁnmee&e

(b) Vesting Title. If the real or personal property is within the state, the court-inlies—
instead of direetingordering a conveyance-thereef—may enter a judgment divesting the
title-of-any partyparty’s title and vesting it in others-and-such. That judgment has the
effect of a eenveyaneelegally executed in-due-form-oflaw.conveyance.

(c) Obtaining a Writ of Attachment or Sequestration. On application by a party
entitled to performance of an act, the clerk must issue a writ of attachment or
sequestration against the disobedient party’s property to compel obedience to the
judgment.

(d) Obtaining a Writ of Execution or Assistance. On application by a party who
obtains a judgment or order for possession, the clerk must issue a writ of execution or
assistance.

(¢) Holding in Contempt. The court may also hold the disobedient party in contempt.
COMMITTEE COMMENT ON RULE 70

The rule is changed to be largely consistent with the corresponding federal rule of civil
procedure except relating to writs of execution or assistance, which was not provided for
in the prior West Virginia rule.

Rule 71. Process-in-behalf-of-and-against-persons-notpartiesEnforcing: Relief For or

Against a Non Party.

When an order fs—madﬁﬂ—fa%fer—eila—perseﬂ—whe—}s—net—granm rehef for a p&r@—te—the

aﬂd—wqaeﬁebedieﬁeete—an—erdemonparty or may be l-awfa}l-y—enforced against a perseﬂ
nonparty, the procedure for
enforcing ebed*enee—%e—the order is the same as iffor a party.

COMMITTEE COMMENT ON RULE 71
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The rule is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 71.A. Eminent domain.

(a) Scope of rule. — Eminent domain proceedings in the circuit courts are governed by
these rules of civil procedure,

(b) Jury trials. — A jury in an eminent domain proceeding in circuit court shallmust
consist of twelve freeholders who shall meet the requirements of W. Va. Code, 54-2-
10.

COMMITTEECOMMENT ONRULE71A4

The rule retains language from the prior West Virginia Rule, but changes the word “shall”
to “must.”

Rule 71-B71B. Extraordinary Writs-.

(a) Applicability of rules——Rules. The West Virginia Rules of Civil Procedure govern

the procedurefor the-application-for-and-issuanee-of; extraordinary writs in all respects,

except as otherwise provided by this rule.

(b) -Joinder of elaimsClaims in different-writs—Different Writs. A plaintiff may
join a demand for relief which encompassencompasses different types of writs and
other types of relief.

(c) -Complaint.

) Caption. —The complaint shallmust contain a caption as provided in Rule
10(a) except that the plaintiff shallmust name as defendants the agencies, entities,
or individuals of the State of West Virginia to which the relief shallmust be directed.

) Contents. — The complaint shallmust contain a short and plain statement of
the authority for the writ demanded.

A R - TR
(d) Response.

§)) Right to Relief Conceded. If a defendant agency, entity, or individual
concedes the appropriateness of the writ requested, that defendant may serve notice
of the concession and the court shallmust enter a writ granting appropriate relief
and may substitute the concession for findings of fact on the need for and the
appropriateness of the relief demanded if justice requires.
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(2)  Answer.Right to Relief Contested. If a defendant agency, entity, or
individual contests the plaintiff’s or plaintiffs' right to the writ demanded, the
defendant shallmust answer withinor otherwise respond to the time-and-in-the form

speeified-by-the-applicable-provisions-of thisrule.complaint.

()  Default. If a defendant agency, entity, or individual fails to answer or
otherwise appear, the court shallmust declare the defendant in default pursuant to
Rule 55(a). The court may not enter default judgment pursuant to Rule 55(b) but
shallmust hold a hearing or hearings on the relief demanded and award a writ or
writs as justice requires.

“) Jurisdiction and Venue Unaffected. Jurisdiction and venue requirements for
writ proceedings are unaffected by this rule.

COMMITTEECOMMENTONRULE71B

The rule retains language from the prior West Virginia Rule. Rule 71B (a) clarifies the
applicability of the Rules of Civil Procedure, except where expressly modified by this rule.
Changes to Rule 71B (d)(2) are to the title of the subsection for clarity, to make a responsive
pleading due within the time frame provided for in the Rules of Civil Procedure and to
clarify that there may be one, or more, plaintiffs,

Rule 72. | Abroeated].

COMMITTEE COMMENT ON RULE 72

Appeals are governed by the West Virginia Rules of Appellate Procedure.

Rule 73. Therecord-on-appeal|Abrogated].
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COMMITTEE COMMENT ON RULE 73

Appeals are governed by the West Virginia Rules of Appellate Procedure.

RULES 74 to 76. [RESERVED]

X. Courts and Clerks

Rule 77. Courts and elerksProceedings; Clerk's Authority; Notice of an Order or
Judgment; Indigents.

(a) CourtsWhen Court Is Open. Every court is considered always open—Fhe-courts
shall-be-deemed-always-open—for the-purpese-of-filing any pleading-or-otherproper
paper, ef-issuing and returning mesne-and-final-process, and-of making and-directing
all-metions;erders;-and-rulesa motion, or entering an order.

(b)
trials-upon-Place for Trial and Other Proceedings. Every trial on the merits shallmust
be conducted in open court and, so far; as convenient, in a regular courtroom. AlAny
other aetsact or preceedingsproceeding may be done or conducted by a judge in
chambers, without the attendance of the clerk or other court effieialsofficial, and at-any
plaee-either-withinanywhere inside or withentoutside the circuit; but. But no hearing;
—other than one ex parte;—shall—may be conducted outside the circuit iftimely

objection-to-deing-so-is-made-by-any-efunless all the parties-affected therebyparties

consent.

(c¢) Clerk's office-and-erders-by-elerl—Office Hours; Clerk's Orders.

(1)  Hours. The clerk's office—with thea clerk or a-deputy in-attendanee shallon
duty—must be open during business hours en-all-daysevery day except Saturdays,
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Sundays, and legal holidays,—as—éeﬁned—in—l%ale—é{. But a).—A-H—me{-ieﬂs—aﬁd

aHewaﬁe%er—erder—ef—the court afe—graﬂ{-ab}e-eﬁee&rsebyﬂaeeleﬂ(—baunay, by an

approved local rule or order, require that the office be open for specified hours on
Saturday or a particular legal holiday other than one listed in Rule 6.

?2) Orders. Sub] ect to the court's power to suspend alter, or rescind the clerk's
action may-be d ~the sperfor good cause

shows:, the clerk may

(A)  issue process;
(B) enter a default;
(C)  enter a default judgment under Rule 55(b)(1); and

(D)  act on any other matter that does not require the court's action.
(d) Serving Notice of erdersan Order or judgmentsJudgment.

4)) Service. Immediately upon-the-entry-ofafter entering an order or judgment,
whether or not the order or judgment so directs, the clerk;-exeept-asto-parties-who

appear-ofrecord-to-have-had notice thereofshall must serve by-maila-notice of the
entry-in-thesmanner, as provided ferin Rule S-upen-every(b), on each party affected

thereby-who is not in default for failurefailing to appear;-and-shall make-anote-of,
The clerk must record the mailing—inservice on the docket. Sueh—mailing—is
su—ﬁﬁete&H&e&ee—fer—aH—p&rpeses—feHLh*eh—A party also may serve notlce of the

m&ee—ef—s&eh—enﬂw—m«th&maﬂﬁeras prov1ded in Rule S—fef—the—sm%ee—ef—papers—
(b).

) Time to Appeal Not Affected by Lack of Notice. Lack of notice of the entry
by-the-elerk does not affect the time tefor appeal or relieve or-authorize-the-courtto
relieve-a party for failurefailing to appeal within the time allowed, except as
allowed by Rule 5 of the Rules of Appellate Procedure.

(e) Waiver of feesFees, Costs and eestsSecurity for indigentsIndigents.

(1)  Filing of affidavit-ef-indigeney-Financial Affidavit and Application. A

person seeking waiver of fees, costs, or security, pursuant to Chapter 59, Article 2,
Section 1 F59-2-1H-of the Cede-of£West Virginia;shall Code, must execute before
the clerk or a deputy an affidavit and application prescribed by the chief justice of
the Supreme Court of Appeals, which shalimust be kept confidential in divorce and

domestlc Vlolence proceedmgs Ada—addmeﬂal—aﬁﬁéa%ﬁﬁ—e-t;md}gaaey—shaﬂ—be-ﬁ}ed
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deli blishedb the chief iusticeof

Clerk’s Approval of Application. In making the initial determination of eli gibility
for waiver of fees, costs or security pursuant to the Financial Guidelines for
Determining Eligibility for Waiver of Fees, Costs, or Security in Civil Cases as

promulgated by the Supreme Court efﬂ%ppeals—fer—detelmﬂmg—mdageﬂey—ef

@

(A)  Reviewof affidavit-of-indigeney—, the clerk of the court is required

to treat the financial disclosures in the application, which were made by the

applicant under oath and penalty of false swearmg, as true If itappearsfrom
—the clerk sh&ll

retdetermines that the

dlsclosures in the appllcatlon meet the ﬁﬂaﬂelal—gmdel-mes—theﬁefseﬁ—shan
beefdefed—te-pa{yut-he—requed—l?lnanc1al Guldehnes for Walver of fees costs,

ga&delmes—then the clerk shal-l—l-nfermmust 1mmed1ately ﬁle the persencrvﬂ
action.

(B)  Clerk’s Denial of Application. If the clerk determines that the
serviee-willdisclosures in the application do not be-performed-witheutmeet
the paymentFinancial Guidelines for waiver of-the-appropriate fees, costs
or secunty, aﬁd-or if the clerk determmes that the perseﬂ—may—request—fev}ew

ﬂe&elerk—s—appllcatron prov1des 1nsufﬁ01ent mformatlon for the clerk to
make such a determination, then the clerk shall-immediatelymust deny the
application.

Review of Eligibility for Waiver by the Court.

(A) When a clerk denies an application of waiver, the clerk must inform the
applicant of the right to request that the clerk forward a copy of the affidavit
and application to a judge for review of the clerk's denial.

(B) If an applicant requests review of the clerk's denial of the
application, the clerk must immediately forward a copy of the affidavit and
application to the court.

(C)  Upon receipt of the affidavit and application, the court shalmust,
within 7 days, either approve the effidavitapplication, disapprove the
affidavitapplication, instruct the person to provide additional information,
or schedule an ex parte hearing to determine indigency.

(D)  EffectoffilingThe filing-of anaffidavit ofindigeney-shall The sole
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issue to be determined by the judge reviewing the application is whether the
applicant meets the Financial Guidelines.

A3 Filing a New Application for Changed Circumstances. An additional
affidavit and application of waiver must be filed whenever the financial condition
of the applicant no longer conforms to the Financial Guidelines for determining
indigency or whenever an order has been entered directing the filing of a new
affidavit.

“ The filing of an affidavit and application of waiver must be deemed to toll
any applicable statute of limitations or other time requirement. This rule does not
govern the appointment of counsel or the payment of attorney fees.

COMMITTEE COMMENT ON RULE 77

The rule is changed to be consistent with the corresponding federal rule. Some minor
changes were made to reflect state specific matters. Rule 77(e) (there is no federal
equivalent) was redrafted to reflect the interpretation of the provision by the Supreme Court

in State ex rel. Deblasio v. Jackson, 227 W.Va. 206, 707 S.E.2d 33 (2011).

Rule 78. Motion dayHearing Motions; Submission on Briefs.

(a) Fo-expedite-its-businessProviding a Regular Schedule for Oral Hearings. A
court may establish regular times and places for oral hearings on motions.

(b) Providing for Submission on Briefs. By rule or order, the court may make
provision—by—rale-or—orderprovide for the—submissionsubmitting and determination

efdetermining motions on briefs, without oral hearingupon brief written statements-of
reasens-in-suppert-and-eppesitienhearings.

COMMITTEE COMMENT ON RULE 78
The rule is changed to be consistent with the corresponding federal rule. The rule reflects
the change in the timing of filing memoranda, responses and replies to motions as set forth
in Rule 6.
Rule 79. Books-and-recordskeptRecords Kept by the elerk-and-entries-thereinClerk.

(a) Civil deeket—Docket.
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§)) In General. The clerk shallmust keep a beekrecord known as the “civil

docket” efsuchin the form and style-as-may-bemanner prescribed by the Supreme
Court of Appeals;-and-shall. The clerk must enter therein each civil action to-which

these—rules—are—made—applieable:in the docket. Actions shallmust be assigned

consecutive file numbers-TFhefilenumber ofeach-actionshall, which must be noted
en—the—fe}}e—ef in the docket whefeeﬁwhere the ﬁrst entry of the action is made-AH

2

> 2 v 2

2) Items to be Entered. The following items must be marked with the file

number and entered chronologlcally in the eﬁql-docket—en—thefeheﬂss%ned—te-the

(A)  papers filed with the clerk;

(B)  process issued, and proofs of service or other returns showing
execution; and

(C)  appearances, orders, verdicts, and judgments.

A3) Contents of precess—FheEntries. Each entry of an-order-orjudgmentshall
show-the-date-the-must briefly show the nature of the paper filed or writ issued, the

substance of each proof of service or other return, and the substance and date of
entry is-made-of each order and judgment.

4)  Jury Trial Demanded. When in—an—aetiona jury trial by—jus—has been
properly demanded or ordered, the clerk shall-netemust enter the word “jury” esin

the folio-assigned-to-thatactiendocket.

(b) Civil judgmentsJudgments and erdefs——Orders The clerk sha}lmust keep;—n

of every ﬁnal ]udgment erand appealable order—ef every order affectmg t1tle toora
lien upenon real or personal propertys; and of any other order whichthat the court may
direetdirects to be kept. The clerk must keep these in the form and manner prescribed
by the Supreme Court of Appeals.

udoment-and order shall b : theIndexes; Calendars. Under the
court's direction, the clerk must:
§)) keep indexes of the eeurt—Fhere-shall be-prepared underthe directiondocket

and of the esurtjudgments and orders described in Rule 79(b); and
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(2)  prepare calendars of all actions ready for trial, which-shall-distinguish

“distinguishing jury aections?trials from “ceurt-actions>nonjury trials.

(d) Other boeks-and-records-of-the-elerk—Records. The clerk shall-alsemust keep
suchany other beeks-and records as-may-be required from-time-to-time by-thecourt-or

by the Supreme Court of Appeals.

-Recording by Digital or Other Images. - The clerk may keep any and all records and
documents, otherwise required by any provision of law to be recorded in a book as
described above, in microphotographic, digital, or other format which employs a process
for image-storing of documents in a reduced size. The format must conform to the

applicable policy approved by the Supreme Court-Administrative Direetorof Appeals.
COMMITTEE COMMENT ON RULE 79

The rule is changed to be consistent with the corresponding federal rule. Paragraph (e)
does not exist in the Federal Rule 79, but was added to the West Virginia Rule by the Court
effective May 1, 2014.

Rule 80. Making-transeriptTranscript or statementStatement of evidenee-partEvidence
Made Part of the-record;-aunthentication-thereof-eteRecord,

(a) “Lheﬂ—t-raﬂseﬂptMakmg Transcrlpt Part of steaegﬂ-phieaﬂy—repefted

he-aﬂ-ﬂgRecord

1) Trial or trial-before-the-eourt-arefearing Transcript. A certified transcript

of a stenographically or mechanically reported by-the-efficial-ceurt-proceeding of
a ftrial or etheFaﬁtheﬂzed—repeftePa—dul—yheeﬁ}ﬁed—&anseﬂpt—ehefeeﬂqeanng
becomes a part of the record of the action when it is filed with the court during the

pendency of the civil action or at any time afterward. When-the-proceedings-had
sed-testim o taleon at

2) Transcript of Hearing Before a hearing—before—a—commissioner

areCommissioner. A certified transcrlpt of a stenographlcally or mechamcally
reported by-the hera d
thereothearing before a commissioner becomes a part of the record of the actlon 1f
it is filed with the court before the action is submitted to the court for disposition

of the report of the commissioner.

(b) How-transeripteertified—Certifying Transcript. A transcript of the proceedings
had-and—testimenytaken—at-a—a trial or hearing er—trial-shall be must be deemed

authenticated and prima facie a correct statement of the proceedings when:

4} it is certified by thean official court or ether-authorized reporter to be an
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accurate transcript of the efficial's—er—authorizedreperter's stenographically or
mechanically recorded report-of-the-proceedings-had; and-testimenytaken-at-the

beas al.and shall

2) it states whether ﬂae—&anseﬂﬁt—lt 1nc1udes all or only a part eﬂ-l-yhof the
proceedrngs g nch-a-heasd

(¢) Notice of filing transeript-—Filing. When a transcript of the proceedings had-and
testimony-taken-at a trial or hearing is filed with the court, the party causing it to be
filed shallmust promptly give notice thereof to all other parties.

(d) Cerrecting-the-transeript-—On-motionserved-by-any-party-and-therein-assisning
eHer—er—em%ssieﬂ—ha—my—ﬁaﬁMaking Corrections. Any party may file a motion to

correct an error in the transcnpt of a tnal or hearlng Upon sufﬁc1ent proof of any

eeemred—at—theheaﬁﬂg—eﬁﬂal—aﬁd—sh&l-lmust d1rect that the transcrlpt be corrected and
revised-in-the-respeetsas designated by the court;se-as-to-make-it-conform to-the-whole
trath.

(e) BseUsing Statement of Evidence of statement-of-evidence-inlieu-of-transeript:

—Inthe-eventTrial or Hearing.

§)) Transcript not Obtainable. When a stenographic or mechanical report of the

proceedings had—&ﬁd-testrmeay—takeﬂ—atof a tr1a1 or hearlng er—tﬂal before the court

was not made orin-th

has—beeemelest—er—a—traﬂseﬂ-pt—thefeef is not obtarnable any party to the actlon may

prepare a statement of the proceedings from the best available means, including the
party's recollection, for use instead of a transcript thereo£.

) Serving and Objecting to Statement. The statement shallmust be served
upon all ether-adverse-parties within a reasonable time after the hearing or trial;-and
the-adverse-. All other parties may serve objections or amendments thereto within
4014 days after service of the statement upon them.-Fhereapon-the

A3 Court to Resolve Objections. The statement, with the objections or proposed
amendments, shallmust be submitted to the court for settlement—and
apprevalresolution. The court must decide the accuracy of the statement based upon
all of the materials submitted, and when and-as-settled-andso approved with or
without changes, such statement becomes a part of the record when it is signed by
the judge and filed with the court.

(D Bills and eertifieatesCertificates of exception-abelished—FException Abolished.
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Bills and certificates of exception are abolished.

(2) Stenographic Transcript as evidenee—Whereverthe-testimony-ofa-witness-at-a
hearing—or-trial-which—wasEvidence. If stenographically or mechanically reported

testimony at a hearing or trial is admissible in evidence at a later hearingor-trial or-at-a

hearing-or-trial-of-another-aetionit-, the testimony may be proved by thea transcript
thereof-duly—certified by the efficial-courtreporter-or-otherautherized-person who
reported the-testimonyit,

COMMITTEE COMMENT ON RULE 80

Changes to Rule 80 are merely stylistic, no substantive changes were made.

XI1. General Provisions

Rule 81. Applicability of the Rules in generalGeneral.

(a) Rev1ew of deczszonsDeclsmns of magif#a-éesMaglstrates and admm&stratwe

theseAdmmlstratlve Agenc1es

(1) Review of Magistrate Proceedings. These rules apply to an appeal in circuit

court, except that-in-a-ease-en-appeal from-amagistrate-eourt; Rules 26 through 37

may not be used and no pleadings other than those used in the case in the magistrate

court may be used except by order of the appella%ecourt—m—ﬂae-pfeeeedm-g—aﬁepﬂae

2) Review of Administrative Proceedings. These rules, where applicable, apply
in a-trialcircuit court-efreeord when any testimony is taken before the court in the
judicial review of an order or decision rendered by an administrative agency.

(b) Divorce, Annulment, Affirmation, and Separate Maintenance.

§)) Family Court. These rules apply in family court divorce, annulment,
affirmation, and separate maintenance.— proceedings only to the extent expressly
authorized by the Rules of Practice and Procedure for Family Court.

) Circuit Court. These rules apply to actions filed in circuit court as provided
by law for divorce, annulment, affirmation, and separate maintenance, except as to

the following quahﬁcatlons—fefaeﬁeﬂs—eﬁdi%feeﬁiﬁﬁu}ment—and—aﬁﬁima&en—

(A) All pleadlngs sha:Hmust be venﬁed—by—th%pﬁt-}yhtﬂ—wheselaameﬁey

%he—de£eﬁdaﬂt—aﬂswers—er—net—the The case shal-lrnust be tr1ed and heard
independently of the admissions of either party in the pleadings—er
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(B)  Costs may be awarded to either party as-equity-and-justicerequire;
and-in-all-eases and the courtyinits-diseretion, may require paymentof costs

at-any-time;-and may suspend or withhold any order or judgment until the
costs are paid.

(©) A divorce or annulment action shallmust not be tried or heard prior
to the expiration of the maximum period of time within which the defendant
in such action is required to file an answer as provided in Rule 12.

(D)  Unless specifically authorized by statute, no judgment of divorce,
annulment or affirmance of marriage shallmust be granted on the
uncorroborated testimony of the parties or either of them.

(E)I Rules 26 through 37 may not be used in actions for divorce,
annulment, affirmation of marriage and separate maintenance for the
purpose of discovery except by order of the court in the action and only to
the extent provided by the order.

(h) ProceedingsforsateSale of forfeitedForfeited and definquentiands— Delinquent
Lands.

These rules apply to proceedings to sell land purchased by the State for nonpayment of
taxes and become irredeemable, or forfeited for nonentry, or escheated, or waste and
unappropriated, title to which remains in the State, subject to the following
qualifications—)-.

1 Rules 13, 14, 18, 19, 20 and 23 do not apply; &)

2) Rule 4 does not apply except that the order of publication in-such-actions
shallmust be modified to conform with the provisions of Rule 41(2), and judgment
by default may be rendered against any defendant in such action who shallmust fail
to appear and defend by the date mentioned thereforin the order of publication; and

&

K)) items, interests, parties and claims may be joined in such actions as

authorized by W.Va. Code § 11A-4-1-eventhough-suchjoinder—would-net-be
authorized-by-other provisions-in theserules.

(i) Ex parteproceedings—Parte Proceedings.

Rules 5(b), 5(ed)(2), 5(d)(3) and 80 apply to ex parte proceedings. The other rules do
not apply to such proceedings except by order of the court for cause shown in the
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proceeding and only to the extent provided by the order. Such proceedings include, but
are not limited to;-:

) adoption;
2) change of name;

3 statutory summary procedure for the sale, lease, or encumbrance of property
of persons under legal disability; or

“) statutory summary procedure for the sale, lease, or other conveyance of
property subject to future interests; or

&) statutory summary procedure for the compromise and settlement of claims
by a guardian or committee for personal injuries sustained by the guardian’s or
committee’s ward.

Heseinded
HReseinded}:
(j) Juvenile proceedings— Proceedings.

Rules 5(b), 5(ed)(2), 5(d)(3) and 80 apply;-butthe. The other rules do not apply; to
juvenile proceedings brought under the provisions of chapter49F$W.Va. Code § 49-

-1, et seqf-efthe West Virginia-Cede.
HRescinded}:
Beleted}:
Peleted}:
COMMITTEE COMMENT ON RULE 81

Revised Rule 81 has been rewritten. The changes are primarily stylistic and are intended
to make the rule more easily understood. Revised Rule 81(b)(1) now recognizes the family
court's primary jurisdiction over domestic proceedings. The family court was established
after the last amendment to the rule.

The Committee notes that the Annulment or Affirmation of Marriage Act of 2001, W.Va. Code §
48-3-101 et seq., expressly sets out the right to sue to annul or affirm a marriage. It is provided
under W.Va. Code § 48-3-104 that "[i]f a marriage is supposed to be void, or voidable, or any doubt
exists as to its validity, for any of the causes set forth in section 3-103, or for any other cause
recognized in law, either party may, except as provided in section 3-105, institute an action for
annulling or affirming the marriage."
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Rule 82. Jurisdiction and venue-unaffectedVenue Unaffected.

These rules shalldo not be-eonstrued-to-extend or limit the jurisdiction of the circuit
courts or the venue of actions thereinin those courts.

COMMITTEE COMMENT ON RULE 82

The rule is changed to be consistent with the corresponding federal rule of civil procedure
except provisions of the federal rule related to admissibility or maintain claims are not
included.

RuleRule 83. Rules by Circuit Courts.

Local ##les.

Rules. Each court may from time to time make and amend rules governing its local
practice not inconsistent with these rules— and the West Virginia Trial Court Rules.
Such rules and amendments shall-beare effective only after they are filed with and
approved by the Supreme Court of Appeals, which may order printing of such rules in
the West Virginia Reports. Such rules shallmust also be recorded in a manner provided

by the eivil-erder beekSupreme Court of the-loeal-eeurtAppeals.

COMMITTEE COMMENT ON RULE 83

The rule retains language from the prior West Virginia Rule. Local rules may not conflict
with those rules or the West Virginia Trial Court Rules.

RuleRule 84. Forms.

The forms contained in the Appendix of Forms are sufficient under the rules and are
intended to indicate the simplicity and brevity of statement which the rules
contemplate. The-form sgestee-executionsheretofore-promulgated-are-approved

COMMITTEE COMMENT ON RULE 84

Rule 84 is unchanged, except the reference to "The forms of suggestee executions” is
deleted.
Rule 85. Title.

These rules shallmay be knewncited as the West Virginia Rules of Civil Procedure
and-may-be-eited-as or W.Va.R.Civ.P.
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COMMITTEE COMMENT ON RULE 85

The rule is changed to be largely consistent with the corresponding federal rule of civil
procedure.

RuleRule 86. Effective date.

{b)-Effective Date of Amendments.

Any amendments of these rules shalimust take effect on the date designated by the
Supreme Court of Appeals of West Virginia in the order adopting such

amendments. TheyThe rules must govern in all proceedings in actionsbroughtafter
they-take-effectcases thereafter commenced and alseinsofar as just and practicable,

all -ﬁlﬂher—proceedmgs fﬁ—ae&eﬂs—then pendmg—e*eept—te—th%e*tent—%h&t—m—the

COMMITTEE COMMENT ON RULE 86

The rule is changed to be consistent with the corresponding federal rule of civil procedure.

Rule 87. Effective date of amendments (Abrogated).

COMMITTEE COMMENT ON RULE 87

The Rule number should be abolished.

A True Copy Attest: Q ; %! 7 % é % Z; ‘2 "o
Clerk of Court
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