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Getting the Most Out of Your Mediation Session - Advanced Mediation Training  

The West Virginia State Bar  

Flatwoods, West Virginia 

July 17, 2014 

 
8:30 - 8:40  Late Registration/Welcome/Introduction 
    Anita R. Casey, Esq., Executive Director 
    The West Virginia State Bar  
 
8:40 - 9:30  “Lien on Me” – Working Through Liens in Mediation 
    Geraldine S. Roberts, Esq. 
    McNeer, Highland, McMunn & Varner, LC 
    Clarksburg, WV 
 
9:30 - 10:20  “Mediate Don’t Medicate” – Musical and Humorous Interludes 
    George Daugherty, Director 

The West Virginia State Bar Lawyer Assistance Program 
    Anita R. Casey, Esq., Executive Director 
    The West Virginia State Bar 
 
10:20 - 10:50     BREAK 
 
10:50 - 11:40  “You Can’t Fire Me!” - Mediating Workplace Issues 
    Karen Engro 
    Mediator  

Pittsburgh, PA 
  
11:40 - 12:30  “We Don’t Need You to Finish Last!” - Baseball and the Age of Arbitration 
    Debra Scudiere, Esq. 
    Kay Casto & Chaney, PLLC 
    William A. Scudiere 
    St. Francis Central Catholic School 

Morgantown, WV 
 
12:30 - 1:30     LUNCH 
 
1:30 – 2:20  “Can We Really Do That?” - Creative Solutions in Mediation 
    Elliot G. Hicks, Esq. 

Hicks Resolutions 
Charleston, WV 
 

2:20-3:10  New Alternatives to Alternative Dispute Resolution 
Webster J. (“Jay”) Arceneaux, III 
Lewis Glasser Casey & Rolins, PLLC 
Charleston, WV 

 
3:10-3:30     BREAK 
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3:30 – 5:10  “Whose Mediation Is This Anyway?” - A Panel Discussion on Difficult Situations 

in Mediation 
 

Panelists: 
   
Charles R. Steele, Esq. 
Steele Law Office 
Clarksburg, WV 

      
    Oscar M. Bean, Esq. 
    Bean & Bean 
    Moorefield, WV 
       

Landers P. Bonenberger, Esq. 
McDermott & Bonenberger, PLLC    
Wheeling, WV  

 
 

     



GERALDINE S. ROBERTS 
 
Geraldine S. Roberts is a director of McNeer, Highland, 
McMunn and Varner, L.C. and has been since 1994.  Gerry is 
primarily involved in the firm's litigation department and her 
practice covers both state and federal courts throughout West 
Virginia. 
 
Gerry acquired her law license over 36 years ago.  She was born 
in Pittsburgh, Pennsylvania and graduated from Norwin Senior 
High School in North Huntington Township, Pennsylvania.  In 
1971, she received her Bachelor's Degree in Political Science and 
International Relations from Seton Hill College.  Upon 
graduation, she moved to Morgantown, West Virginia, and 

taught school in Preston County and Tucker County, West Virginia.  She left her teaching 
position in 1974 to attend the West Virginia University College of Law. 
 
Following her graduation from law school, Gerry joined the law firm of Goodwin & 
Goodwin in Charleston, West Virginia.  In 1980, Gerry moved to Elkins, West Virginia, 
and shortly thereafter, she began her tenure as Senior Law Clerk for the Honorable 
Robert E. Maxwell, Chief Judge of the United States District Court for the Northern 
District of West Virginia.  During her time as Judge Maxwell's law clerk, she helped 
coordinate the first settlement week in West Virginia and was trained as one of the first 
group of court-approved mediators in 1987.  She continues to serve as a mediator and has 
been involved in the Basic Mediation Training and Advanced Mediation Training 
sponsored by the West Virginia State Bar.  She returned to private practice in Elkins in 
1988.  She joined McNeer, Highland, McMunn and Varner, L.C. in 1992 and, in January 
1994, she became a director of the firm.  Her primary practice areas are insurance defense 
litigation, municipal law, and all aspects of civil litigation.  She has represented numerous 
insurance companies in all aspects of defense litigation, including defense of insureds, 
insurance coverage issues and insurance bad faith.  She has represented the City of 
Clarksburg in matters related to its demolition of dilapidated structures program.  Gerry 
has been the City Attorney for the City of Elkins since 2010.  Gerry is a former member 
of the Board of Governors of the West Virginia State Bar and a State Bar approved 
mediator.  She has served as an adjunct professor at West Virginia University College of 
Law, where she taught appellate advocacy.  Gerry is a member of the Randolph County 
Bar Association, Harrison County Bar Association, the American Bar Association and 
Defense Research Institute, and the West Virginia Municipal Attorneys Association.  She 
is currently serving as Secretary of the West Virginia Municipal Attorneys Association.  
Gerry recently was selected as a Fellow of the West Virginia Bar Foundation for the year 
2014. 
 
When not at work, Gerry has been engaged in a variety of community-related activities, 
including the Elkins City Council, Mountain State Forest Festival, Elkins Youth Soccer, 
Randolph County Humane Society, Habitat for Humanity, and the Elkins YMCA.  Gerry 
is also a long-standing member of the West Virginia Hospital Finance Authority, recently 
re-appointed by Governor Earl Ray Tomblin. 
 
Gerry is the proud mother of two children, Benjamin Roberts, and Kate Roberts White, 
and is the grandmother of Jackson White and Cameron White. 
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JULY 17, 2014
“LIEN ON ME” -- Working Through Liens in Mediation

Mediator's role in identifying liens; conveying information regarding liens during
negotiations; and confirming how liens are to be satisfied out of settlement proceeds

I. "Made whole"

West Virginia has traditionally adhered to the "made whole" doctrine. That is, no right of
subrogation exists until the injured party is made whole. However, contractual language and/or
statutory enactments may limit or negate the applicability of the doctrine. Medical payments carriers
who are claiming a right of subrogation versus a contractual right of reimbursement are still subject
to the made whole rule. Additionally, private health insurers which are not governed by ERISA may
be subject to made whole rule.

II. Common Lien Issues:

A. Medicare Centers for Medicare and Medicaid Services (CMS) administers Medicare
and Medicaid

Medicare-Priority right of reimbursement- payments are to be secondary to Workers' Compensation,
auto or liability insurance, self-insured plan or no fault insurance 42 U.S.C. § 1395y(b)(2)(A)(ii)
(Also includes UM and UIM)

If prompt payment not available from primary insurer, then Medicare can make conditional
payment. 42 U.S.C.§ 1395y(b)(2)(B) (Prompt= 120 days after service rendered or hospital
discharge)

Medicare has right of reimbursement if recovery is had from a "primary payer." 42 U.S.C. § l 395y
(b)(2)(A)(ii),(ii)

**If Medicare is not timely reimbursed from settlement or verdict proceeds, then private cause of
action potentially exists against primary payer for double damages 42 U.S.C. § 1395y(b)(3)(A)**
(Never seen utilized, and not realistic if case is settled, because no liability admission)

www.msprc.info 
www.mcdicare.gov 
www.cms.hhs.gov/COBGcneralInformation

Medicare Secondary Payer Recovery Contractor
Medicare website
 Contact info for Coordination of Benefits/MSPRC

Recovery formula 42 C. F. R. § 411.37

A. If Medicare's payments are less than recovery
Calculate Procurement Costs (Attorney's fees, court costs, expert fees, etc.)

Procurement costs/Total Recovery = Applicable Rat~o
Medicare Payment x Ratio= Medicare's Share of Procurement Costs
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Medicare Payment - Medicare's Share of Procurement= Medicare's Recovery Amount

Example: $50,000 recovery/settlement, Medicare paid $10,000, attorney's fee 40%-$20,000,
costs $2,000

22,000/50,000 = 44%
10,000 x .44 = 4,400
10,000 - 4,400 = Medicare gets $5,600

If Medicare's payment is greater than recovery

Medicare's Recovery Amount is Total Recovery minus procurement costs
Same scenario above with 8,000 recovery/settlement
8,000-(40%)3,200-2,000 =Medicare gets $2,800

Practical Info:
Medicare COB 1-800-999-1118
MS PRC (Medicare Secondary Payer Recovery Contractor) 1-866-677-7220 Where is conditional
payments letter?-May be told that one will go out in 45 days.

http://www.cms.hhs.gov/ICD9ProviderDiagnosticCodes/ Diagnostic Codes
What if some bills are not related-older people sometimes go to the doctor

Conditional payment letter may be last communication with MSPRC until case is resolved, at which
time it is necessary to request final payment letter.

Actual reimbursement is due to Medicare within 60 days of receipt of third party payment, or
interest will accrue. 42 U.S.C. § 1395y(b)(2)(B)(I)(ii) and 42 C. F. R. § 41 l.24(h).

If seek reduction, likely cannot be done until after final payment letter is issued. No made whole
doctrine-Look at MSP Manual Chapter 7. However, undue hardship on beneficiary is factor, as well
as age, assets, physical or mental impairments and expenses for support of others.

Reporting-- Section 111 Medicare, Medicaid and SCHIP Extension Act of 2007 ("MMSEA") $1,000
civil money penalty responsible reporting entities are liability insurance carriers, self insureds,
no-fault insurers and workers' compensation insurers.

Reporting requirements may be triggered if assumption of ongoing responsibility for medicals

Total Payment Obligation to Claimant (TPOC) = one time or lump sum payment

Timing could be date of payment, date of agreement or date of Court approval.

Future Payments- Set-Asides Preserve Medicare's status as secondary payer

Can be a separate, interest bearing bank account with proceeds to be spent on future expenses

Medicare Secondary Payer Manual Chapter 1 Definitions (set asides do not just apply to WC)
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But see Medicare Secondary Payer Manual Chapter 7, section 50.5 (no recovery of benefits after
date of liability settlement)

No established procedures for MSA outside of Workers' Compensation cases.

CMS regional offices have discretion as to whether to review liability set asides

Risk of no set aside- Medicare will not pay for future benefits
Medicare will pay for benefits but will seek reimbursement

Submitting an MSA for approval is voluntary and not mandatory

*Don't allege need for specific future medical treatment unless necessary and provable*

B. Medicaid

Governed by West Virginia Code § 9-5-11. Places responsibility of satisfying lien on the
plaintiff and his attorney. In the event of controversy as to amount of lien, plaintiff's attorney shall
interplead the portion of the plaintiff's settlement that will satisfy the department, exclusive of
attorneys fees and costs, regardless of any contractual arrangement between the client and the
attorney.

1. Procedure for Negotiating Lien: Initial request for Lien Status and
Waiver (hopefully done well in advance of mediation):

HMS
5615 High Point Drive, Suite 100
Irving, TX 75038
www.hrns.com 
Attn: Tiffany Stewart

Phone: 855.386.4133
Fax: 877.757.7261

The information needed to request a Medicaid Lien status or waiver includes:
a. Attorney Fee Contract;
b. Proposed settlement amount and/or policy limits of the alleged tortfeasor;
c. Costs expended;
d. Complicated issues of liability; and
e. Status of injury/medical treatment.

Ms. Stewart is the DHHR representatives assigned to West Virginia. She has the capability of
reducing the Lien by the applicable attorney's fee (normally 1/3) and the pro rata costs incurred.
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2. Request for further Lien reduction:

405 Capitol Street
Suite 503
Charleston, WV 25301
www.bms.com 
Attn: Richard Levock

Phone: 304.342.1604
Fax: 304.342.1605

Mr. Levock will consider a further reduction - and you can feel free to advance any particular
argument you find compelling. Once a written agreement has been reached, you can send the
payment for the Lien to the following:

DHHR/HMS Tort Recovery (payee)
P. O. Box 11073
Charleston, WV 25339

Lewis v. W.Va. Dep’t. of Health & Human Res. (In Re E.B.), 229 W.Va. 435 (2012). 
Court considers "true value" of claim, then compares to actual settlement, and determines ratio for
purposes of calculating subrogation recovery. Also discussion of utilizing retail value of medical
bills and DHHR payment as evidence of reasonable value of expenses.

3. Pursuant to Arkansas Department of Health and Human Services v. Ahlborn, 547
U.S. 268, 126 S. Ct. 1752, 164 L.Ed.2d 459 (2006), the West Virginia Department of Health and
Human Resources may obtain reimbursement for medical expenses paid from only that portion of
the settlement, compromise, judgment, or award obtained by a recipient of Medicaid assistance that
constitutes damages for past medical expenses.

4. West Virginia Code § 9-5-11 (2009) is preempted to the extent that its assignment
and subrogation provisions conflict with federal law. To the extent that our prior decision in
Grayam v. Department of Health and Human Resources, 201 W. Va. 444, 498 S.E.2d 12 (1997),
provided that pursuant to W. Va. Code§ 9-5-11 the Department of Health and Human Resources
possesses a "priority right to recover full reimbursement from any settlement, compromise,
judgment, or award obtained from such other person or from the recipient of such assistance if he
or she has been reimbursed by the other person," that holding is overruled.

C. Health Insurance-ERISA

ERISA (Employee Retirement Income and Security Act): 22 U.S.C. Section 1101 et seq.
Purpose is to "promote the interests of employees and their beneficiaries in employee benefit plans,
and to protect contractually defined benefits." Firestone Tire and Rubber Co. v. Burch, 489 U.S. 101
(1989).
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State Court does not have jurisdiction to decide, limit, or enforce a Plan Administrator's
subrogation rights. Turner v. Turner, 223 W. Va. 106 (2008). In other words, state created "made
whole" rule is irrelevant. If no agreement can be reached, the Federal Court will have jurisdiction
over dispute.

D. Medical Payments Coverage (Reimbursement v. Subrogation) Look at Policy

Subrogation is OK, reduce for attorney's fees and costs- Federal Kemper v. Arnold, 183 W.
Va. 31 (1990)

No right of subrogation for insurer against its own insured- Richards v. Allstate, 193 W. Va.
244 (1995)

With appropriate language, reimbursement against own insured is OK- Ferrell v. Nationwide,
217 W. Va. 243 (2005)

Is arbitration pending between insurers? If so, a settlement resolves the medical payments dispute,
and the arbitration claim should be dismissed.

E. Workers' Compensation

West Virginia Code Section 23-2A-1 governs Workers' Compensation liens. The carrier or
self-insured employer is entitled to pursue subrogation on all indemnity and medical payments for
injuries occurring after January 1, 2006 (prior to that time, subrogation only applied to medical
payments). Deduction for attorney's fees and reasonable costs is permitted. Further negotiation of
lien is specifically allowed by statute. The statute places responsibility of satisfying lien on injured
worker and his attorney. Must give notice of claim after claim is filed.

F. James Morton Catastrophic Illness Fund

West Virginia Code Section 16-5Q-4 provides a statutory right of the fund of subrogation
to liable third parties. DHHR acts on behalf of the fund for reimbursement. Claim may be negotiated
by DHHR. See Medicaid section, above.

G. CHIPS

West Virginia Code Section 5-16B-10 governs subrogation by the Children's Health Insurance
Agency. Reimbursement for subrogated claim is to be sufficient to reimburse the Agency for the full
amount of benefits paid. Pro rata attorneys fees and costs can be deducted. Negotiation of lien
specifically allowed. www.chip.wv.gov 

H. Claims against Government

W. Va. Code§ 29-12A-13(c)" ... in no event may any claim be presented or recovery be had
under the right of subrogation."

I. Crime Victim's Fund, W. Va. Code§ 14-2A-23

-6-



III. Questions for Discussion

A. Is defendant entitled to know amount of lien for purposes of settlement negotiations
given defendant's obligation to protect settlement proceeds and satisfy liens in accordance with
Nationwide Mutual Insurance Company v. Dairyland Insurance Co., 191 W. Va. 243 (1994)?

B. Joint and several liability (if partial settlement, how does this affect lien satisfaction)?

W. Va. Code § 55-7-24 Apportionment of damages-applies to "defendant"
W. Va. Code § 55-7B-9 Medical Professional Liability-several liability against each defendant
W. Va. Code § 29- l 2A-7 Political subdivision defendants-Joint and several if 25% or more

C. Settlement agreement should reflect each patty's contribution, not just total amount.

Haynes v. DaimlerChrysler Corporation, 101151 (W. Va. 6-17-2011).

D. Collateral source rule issues-what if plaintiff has received government benefits? i.e.
what are the true special damages

E. Casaccio v. Curtiss, 718 S.E.2d 506 (2011) Insurance representative appear in person

F. Income tax consequences-settlement vs. trial

G. Bankruptcy (could affect either side)

-7-



George Daugherty was selected as the Director of the WV Lawyer Assistance 
Program after practicing trial law for  55 years and working actively in the field of 
recovery for 35 of those years. He believes addiction in its broadest sense is the 
biggest problem in America today and that lawyers ought to lead the fight in 
addressing the problem.  He sees lawyers and judges in a unique position to work 
with people when they feel the “heat” brought about by the problem and should 
be well versed in guiding clients, lawyers and judges in learning how to encourage 
recovery at those crucial moments,  He will offer graphic suggestions backed up 
by experience and respected literature.  He will also offer specific suggestions to 
help lawyers and judges once again honor and appreciate their professions and 
find joy in life without drugs or alcohol or any other mood altering substance or 
method of escaping, as expressed in the psychological term 
“psychoneuroimmunology”, and will offer literature as proof that festive living is 
the best antidote to stress. 
 

















































Karen Engro, Esq.

Ms. Engro is the Alternative Dispute Resolution Coordinator for the United States
District Court for the Western District of PA having designed and implemented the
Court’s ADR program that is a mandatory part of the civil litigation process (see
www.pawd.uscourts.gov).   She received her B.A. from Gannon University and her J.D.
from Tulane Law School.  Following law school graduation, she worked as an associate
at Burns, White & Hickton in Pittsburgh.  In 1993, she joined the faculty at the University
of Pittsburgh Law School where she created and ran a legal clinic in addition to teaching
alternative dispute resolution. She served as Executive Director of the Judicial Council
for the Supreme Court of PA from 2004-2008. Ms. Engro has mediated and arbitrated
cases from more than 18 years. She is an adjunct professor at Duquesne University
School of Law and provides mediation training nationally and internationally, as well as
designing and consulting on institutional mediation programs.  She was a member of
the PA Board of Law Examiners 2004-2010, serving as its chair 2008-2010.  Ms. Engro
a member of the bars of Massachusetts, Pennsylvania, District of Columbia and the
U.S. Supreme Court.  

http://www.pawd.uscourts.gov).


MEDIATING WORKPLACE 
DISPUTES 

Karen Engro 
 
 



WORKPLACE CONFLICT 
 

 

Workplace conflict follows a 
predictable, retaliatory path when two 
or more task interdependent employees 
find fault with the other and utilize 
perceptions and behaviors that end up 
causing a business problem.   

   
  --  Dan Dana, Ph.D. 
       Dana Mediation   
   Institute 

 

 

 

 

 

  



COST OF WORKPLACE 
CONFLICT  

The cost of losing a single mid-level employee due 
to conflict within a hypothetical organization: 
Employee’s annual salary: $80,000 
Multiply by 1.4 (140%) as the investment you 

have in the employee: $112,000 
Multiply by 1.5 (150%) as the cost of replacing 

the employee: $168,000 
Multiply by .6 (60%) average role of conflict in 

voluntary terminations: $100,800  
 If there is a 10% turnover rate in a company of 

100 employees,  10 X $100,800 = $1,008,000 
 

   -- Dana Cost Calculation 
  

  



INTERNAL DISPUTE RESOLUTION 
SYSTEMS 
Reduces liability and avoids litigation 
Resolves issues quickly 
Improves communication and prevents 
misunderstandings 
Builds relationships based on mutual trust 
Provides greater harmony in the workplace 
Increases employee longevity and productivity and 
reduces turnover 

 
 



INTERNAL DISPUTE RESOLUTION 
SYSTEMS 
 Variety of processes that combine interest-based 

methods (e.g., negotiation, facilitation, and 
mediation) and rights-based methods (e.g., peer 
review panel, management review panel and 
arbitration) 

 Encourages employees and managers to identify, 
address and resolve conflict early and effectively 

 Effective method of resolving internal conflict in 
organizations before disputants turn to outside 
administrative agencies or court systems.  

 
 



HYPOTHETICAL 

 Mary, one of few women in predominantly male 
sales force 

 Notices male Sales Manager and salesmen golf 
together and hang out together after work at a local 
pub, and at discuss their social activities together 

 Didn’t bother her until she realized that all the best 
sales prospects were given to male salesmen who 
socialized with Sales Manager 
 



HYPOTHETICAL 

 Upset that this affected her pay by virtue of reduced 
commissions 

 Wanted this to be corrected, but unsure how to go 
about it 

 Feared retaliation from Sales Manager and fellow 
sales force if she complained 

 If not place to safely vent internally, Mary is likely to 
file a sex discrimination complaint with the EEOC or 
sue in court 



HYPOTHETICAL 

 Internal conflict management system would provide 
a “safe” way to express concerns and develop 
solutions early on 

 Company would opportunity to learn about issue 
and deal with it early on 

 Good opportunity to resolve issue internally and 
avoid costly litigation 



U.S. EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION  
 Federal enforcement agency for workplace 

discrimination claims under Title VII, ADEA and 
ADA 

 93,727 discrimination charges filed in 2013 
 Voluntary mediation has been offered to Charging 

Parties and Respondents since 1999 
 Offers Charging Parties and Respondents to settle 

confidentiality and for things not available as legal 
remedies in the Charge or litigation process (e.g., 
apology, used cars, computers, pizza delivery) 

 
 
 

 

    



EEOC’S 10 REASONS TO MEDIATE 
Mediation is free.  EEOC's National 

Mediation Program is available at no cost to 
the parties. 

Mediation is fair and neutral. Parties have 
an equal say in the process and they, not 
the mediator, decide the terms of the 
settlement. There is no determination of 
guilt or innocence in the process. 



EEOC’S 10 REASONS TO MEDIATE 
Mediation saves time and money.  

Mediation usually occurs early in the charge 
process, and many mediations are 
completed in one meeting. Legal or other 
representation is optional but not required. 

 Mediation is confidential.  All parties sign 
a confidentiality agreement. Information 
disclosed during mediation will not be 
revealed to anyone, including EEOC 
investigative or legal staff. 



EEOC’S 10 REASONS TO MEDIATE 
 Mediation avoids litigation.  Mediation costs 

less than a lawsuit and avoids the uncertainty 
of a judicial outcome. 

 Mediation fosters cooperation. Mediation 
fosters a problem-solving approach to 
complaints and workplace disruptions are 
reduced. With an investigation, even if the 
charge is dismissed by EEOC, underlying 
problems may remain, affecting others in the 
workforce. 



EEOC’S 10 REASONS TO MEDIATE 
 Mediation improves communication. 

Mediation provides a neutral and confidential 
setting in which the parties can openly discuss 
their views on the underlying dispute. 
Enhanced communication can lead to mutually 
satisfactory resolutions. 

 
 Mediation helps to discover the real issues 

in your workplace.  Parties share information, 
which can lead to a better understanding of 
issues affecting the workplace. 

 



EEOC’S 10 REASONS TO MEDIATE 
 Mediation allows you to design your own 

solution.  A neutral third party assists the 
parties in reaching a voluntary, mutually 
beneficial resolution. Mediation can resolve all 
issues important to the parties, not just the 
underlying legal dispute. 

With mediation, everyone wins.  An 
independent survey showed 96% of all 
respondents and 91% of all charging parties 
who used mediation would use it again. 

 



2012 
11,376 mediations 
8,714 resolutions 
 76.6% of all mediations 
$153.25 million in 

monetary benefits  
7,488 persons 

monetarily benefited  
912 persons benefited 

non-monetarily 
Average length – 101 

days 

2011 
13,002 mediations 
9,831 resolutions 
 75.6% in 2011 
$170 million in monetary 

benefits 
8,725 persons 

monetarily benefited  
1,106 persons benefited 

non-monetarily  
Average length – 101 

days 

EEOC MEDIATION STATISTICS 



EEOC MEDIATION PROCEDURE 
Mediation session scheduled by EEOC.  
Mediator can be EEOC employee, contract 

mediator or volunteer mediator. 
Parties may or may not be represented by 

counsel. 
Parties must sign confidentiality agreement 

and agreement to mediate. 
 



EEOC MEDIATION PROCEDURE 
 If charge resolved, parties must sign 

standard EEOC settlement agreement.  
Respondents often require Charging Party 
to execute separate settlement agreement. 

 If charge is not resolved, matter goes back 
into investigation, but no information is 
shared with the investigator other than the 
fact that no settlement was reached. 



PRIVATE OR COURT-RELATED MEDIATION 

A large percentage of federal and state 
lawsuits are employment related. 

At-will employees who have been 
terminated often file administrative 
complaints and lawsuits out of a sense of 
frustration, even if there is no legal basis for 
their claim. 



PRIVATE OR COURT-RELATED MEDIATION 

Mediation provides an outlet for emotional 
venting and a forum for employees to have 
“a day in court” without the formality, time 
and expense of litigation.  

Mediation provides an ideal opportunity to 
address non-economic issues and develop 
creative options to meet the interests of the 
parties in a confidential setting. 
 



CHOOSING A MEDIATOR 
 It’s not a “one size fits all” approach. 
 Interview mediators – ex parte communications are 

fine. 
 Consult colleagues. 
 Get references. 

 



CHOOSING A MEDIATOR 
Preferable to choose a mediator who 

understands the many employment laws 
that come into play 

Choose a mediator who uses an approach 
that will best be received by the parties 
  Empathetic listener? 
  Agent of reality? 
  Chameleon who can morph to fit the    
situation? 



WHERE TO MEDIATE 
Private, neutral location 
Definitely not at the workplace  
Give each party a comfortable and private 

room for private caucus and to allow them 
privacy 

Consider ADA reasonable accommodation 
issues 

 



SCHEDULING 
 Remember that employees usually must take a 

vacation or personal day to attend, so make the 
best use of the day 

 In the pre-mediation call, address this issue 
 Remind the parties that they should make 

arrangements to be there all day, perhaps late into 
the evening 

 As one component of a settlement involving an 
active employee, the Company could offer to 
reinstate the vacation or personal day used by the 
employee for the mediation  



WHO SHOULD ATTEND 
 Employee 
 Any key support person of the Employee (e.g., 

spouse, friend, etc. but generally not a fellow 
employee due to confidentiality concerns) 

 Employer representative with settlement authority 
 Insurance carrier representative, if any 
 Attorneys for the parties (ADR advocate vs. 

bulldog litigator) 
 Everyone should sign a Mediation Agreement 

containing confidentiality requirements 



WHO SHOULD ATTEND 
 Consider whether there should be a joint 

session (in cases of sexual harassment or 
workplace violence, may not be appropriate) 

 Beware of bringing the manager who made the 
decision or in-house counsel who gave the 
legal advice to terminate the person 
(problematic if they feel as though settlement in 
effect invalidates their decision) 
 



PRE-MEDIATION PREPARATION 
 Confidential pre-mediation submissions to the 

mediator can be very beneficial 
  Factual background  
  Legal issues 
  Strengths and weaknesses of the case 
  Barriers to settlement 
  Prior settlement negotiations 
 
 If can’t submit in writing, consider calling the 

mediator to discuss these items 
  



PRE-MEDIATION PREPARATION 
 In employment cases, the following information is 

important: 
  Status of administrative claim or litigation 
  Complainant’s employment history, including   
any performance appraisals and disciplinary 
actions 
  Complainant’s compensation and benefits 
  Information/documentation concerning the 
“triggering event” that led to the Complainant’s 
termination or cause of action 

  



PRE-MEDIATION PREPARATION 
  Relevant policies or procedures 
  Any other relevant documents (e.g., medical 
reports, expert reports, comparative data, etc.) 
  Summary of case law on contested legal issues 
  Consideration of risk of summary judgment 
  Consideration of jury verdict amounts in 
comparable cases 

 
 



AT THE MEDIATION 
 Consider allowing the Complainant to speak at the 

joint session (allows venting/”day in court”) 
 If the Complainant speaks, Company 

representatives should be prepared to patiently 
listen without reacting 

 Company representatives should avoid giving a 
verbal “punch in the nose” to the employee or ex-
employee in the joint session 

 Nevertheless, the mediator should always give the 
Company representatives the opportunity to 
vent/respond in private caucus  
 



IN PRIVATE CAUCUS 
 Save inflammatory or sensitive discussions for caucus. 
 Don’t waste time trying to convince the mediator that 

you are right and the other side is wrong.  
 Discuss what you want to be shared and what you don’t 

want to be shared. 
 Consider sharing key information (e.g., documentation 

of wrongdoing) or theories of the case – it is going to 
come out anyway. 

 Don’t become a barrier to settlement because you (the 
advocate) don’t want to settle when the                            
client wants to settle. 

 



IN PRIVATE CAUCUS 
 Be honest with the Mediator – don’t scheme or 

“game” the Mediator.  
 Share information concerning your client’s interests 

with the Mediator.  
 Ask for the Mediator’s ideas of how to posture 

demands or offers so they will best be received by 
the opposing party. 

 Ask the Mediator to explain the opponent’s barriers 
to settlement. 
 



IN PRIVATE CAUCUS 
 Ask the Mediator to help brainstorm options and 

creative solutions. 
 Have an honest discussion if strengths and 

weaknesses and interests with the Mediator. 
 Remember pros and cons of asking the Mediator to 

evaluate the case.  
 



IN PRIVATE CAUCUS 
 Consider Mediator-chaperoned discussion with 

opposing counsel to problem solve. 
 Consider sharing documents or information with the 

opponents that may shift perceptions (e.g., 
comparative data, contradictory documentation, 
etc.) 

 Look for small points of agreement to build on. 
 



EMPLOYMENT SETTLEMENT 
TERMS 
 Continued employment or reinstatement 
 Back pay, front pay, wage continuation 
 Continuation of or reimbursement for benefits, 

COBRA payments 
 Compensatory and/or punitive damages 
 Tax treatment of payments (W-2 or 1099) 
 Timing of payments (including impact on 

unemployment compensation) 
 Non-admission clauses or acknowledgements 

or apologies 



EMPLOYMENT SETTLEMENT 
TERMS 
 Confidentiality and/or non-disparagement 

provisions 
 No reapplication/no rehire provisions 
 Neutral reference/contact person 
 Outplacement services 
 Restrictive covenants (non-compete/non-

solicitation) 
 Return of Company property and equipment 
 Posting notices 
 New policies/training program/internal hotlines 

 



EMPLOYMENT SETTLEMENT 
TERMS 
 Restrictions on contact with current 

employees/clients/customers 
 Establishment of dispute resolution systems 
 News releases 
 Donations to charity 
 Comprehensive general release (Remember 

Older Workers Benefit Protection Act 
requirements) 

 Payment of mediator’s fee 
 Payment of attorney’s fees and costs 



EXAMPLES OF CREATIVE 
SOLUTIONS  
 Race discrimination claim filed by employee who didn’t get a promotion 

– Provided a job coach to counsel the employee on how to maximize 
talents in the workplace 

 Age discrimination claim filed by secretary terminated for attendance 
issues – provided used computer system to allow her to work from 
home  

 Disability discrimination claim filed by mentally challenged man who did 
not get pizza delivery job – pizza delivery every Friday for a year 

 Sex discrimination claim filed by ex-car salesperson – provided used car  
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Elliot G. Hicks has practiced law in Charleston, West Virginia for thirty-three 
years, three years as a sole practitioner or in a small firm, and more than thirty years with 
several of West Virginia’s most distinguished law firms.  He recently opened a solo 
mediation and arbitration practice under the name of Hicks Resolutions in March of 2014. 
 
           Elliot has taken well over one hundred jury trials to verdict in the state circuit 
courts and the federal district courts.  He has demonstrated his versatility by trying 
lawsuits to a jury verdict in the areas of products liability, premises liability, corporate and 
commercial litigation, insurance defense, and medical malpractice defense.  He is in 
demand as a mediator in all parts of West Virginia, and in Eastern Virginia.   
 

He was elected a Fellow of the American College of Trial Lawyers, and is a member 
of the Federation of Defense and Corporate Counsel.  He maintains the highest rating of 
“AV” ® with Martindale-Hubbell, and he is recognized by inclusion in the publications, 
Best Lawyers in America®, and Super Lawyers®.  Elliot is also a charter member of the 
Judge John A. Field, Jr. Chapter of the American Inns of Court, Charleston, West Virginia, 
as a Barrister in 2002.  He has presented lectures on mediation advocacy and ethics, 
insurance law, trial tactics, and office technology throughout West Virginia. 
 

Mr. Hicks attended Washington and Lee University, and then graduated from 
West Virginia University with a Bachelor of Arts degree in Political Science in 1978.  He 
graduated from West Virginia University College of Law with a Juris Doctorate degree and 
was admitted to practice law in West Virginia in 1981.   
 

Mr. Hicks served as President of the West Virginia State Bar from 1998-1999, and 
sat on the West Virginia State Bar Board of Governors from 1993 to 1996.  He sat in the 
American Bar Association House of Delegates in 1998 and 1999.  He served as President of 
the Kanawha County Bar Association in 1988-1989.   

 
Among his several other community activities, Mr. Hicks served for seven years on 

the West Virginia Higher Education Policy Commission, establishing policy for all state-
supported colleges and universities, and currently serves as the Chairman of the Concord 
University Board of Governors.  He has served on the Board of Directors for the Legal Aid 
Society of Charleston, and as Chairman of the Kanawha County Housing and 
Redevelopment Authority.  He served as Chairman of the Board of Trustees at the First 
Baptist Church of Charleston, and later served as the Chairman of the Board of Trustees of 
the Unitarian Universalist Congregation, also in Charleston.  He was a member of the 
Board of Directors of the West Virginia Bar Foundation.  He has been a regular panelist 
on “The Law Works” West Virginia Public Television show on legal issues of interest to 
the public. 



Webster J. “Jay” Arceneaux handles litigation matters in a variety of areas 
including: commercial, consumer, employment and labor, personal injury, 
including toxic torts, and environmental.  He also provides arbitration and 
mediation services for parties in West Virginia and other States.  Mr. Arceneaux 
has received an AV rating from Martindale Hubbell; he is listed in Best Lawyers in 
America for Litigation - Labor and Employment, and Mediation; he is listed in 
West Virginia Super Lawyers for Business Litigation, Employment and Labor and 
Alternative Dispute Resolution; and he is a Fellow of the Litigation Counsel of 
America. 
 



New Alternatives to Alternative 
Dispute Resolution 

Webster J. Arceneaux, III 



Traditional Mediation 

• Face to Face 

• Usually takes place over one or several days 

• All counsel and party representatives 
physically present 



Online Dispute Resolution 

  Websites utilizing online dispute resolution (“ODR”) were 
created around 20 years ago. In the beginning years of ODR, 
there were only a few websites offering ODR services.  

 
  However, the number of websites utilizing ODR has grown 

substantially over the years. Some top ODR websites include: 
Mediate.com, Modria (Juripax), ADR Center, CyberSettle, 
Smartsettle, Virtual Courthouse, and Virtual Mediation Lab. 
These websites offer various ODR services from mediation of 
family disputes to negotiation of business conflicts.  



BENEFITS OF ODR 

 

• The eBay and PayPal Resolution Centers resolve more 
than 60 million disputes per year in more than a dozen 
different languages around the world.  

 

• It is the largest Online Dispute Resolution (ODR) system 
in the world, resolving disputes in areas as diverse as item 
payment, item receipt, and item condition.  

 

• Buyers and sellers who have never met each other face to 
face can use the Resolution Center process to reach 
amicable agreements that are enforced immediately.  

 



• More than 90% of the disputes filed are resolved 
without requiring the intervention of a third party 
to render a decision.  

 

• This system saves time, money, and increases 
customer satisfaction and trust in transactions. 



 ODR WEBSITES 
 

  Modria and Cybersettle are two ODR websites that 
continue to grow every year. Modria was founded by the team 
that created the ODR systems utilized by PayPal and Ebay to 
resolve disputes.  

 

  Modria resolves more than 60 million disputes by means of 
negotiation, mediation, and arbitration. Cybersettle was created 
in 1996 and has facilitated settlements of $1.9 billion in claim-
based transactions.  



  Cybersettle was the creator of the online, double-blind 
system for accelerated dispute resolution. The double-blind 
system allowed debtors and creditors to develop a repayment 
scheme that both parties find acceptable and reasonable.  

 

  One of the benefits of using Cybersettle is the ease of 
submitting a claim as Cybersettle provides an interactive demo, 

including how to submit a case and how to respond to one.  

 



Expert Analysis of Cybersettle 

 



 Cybersettle.com is both a trap for the unwary and a 
blessing for the informed. It’s a trap because it is, at its core, 
Cybersettle is a modified auction in which the bidders are 
trying to divide up a fixed pie. Whatever one side offers, the 
other takes away, a classic zero sum game. Once in the 
auction, attorneys representing clients are likely to justify 
their further participation by staying in the game. After all, it 
only takes a few more dollars to keep playing rather than miss 
out on a quick and dirty settlement opportunity. 

 



  This site will primarily serve insurance companies 
by trying to more efficiently administering volume 
cookie cutter disputes.  

  

  Essentially the pioneers at Cybersettle will cash in 
on the age old marketing strategy of advising the insurers 
that the transaction costs of keeping a claim’s file open 
will be reduced if they submit the case to Cybersettle.  

  

  The ultimate goal, of course, will be a closed file.  



THE CHALLENGE: 

…convincing plaintiffs’ attorneys that this 
service actually serves their clients, the true 
victims in this game of chance. From an ethical 
standpoint, the dilemma faced by lawyers is 
whether their clients are receiving adequate 
representation from a judicial formula cranked 
out by a microchip. 



  Cybersettle’s application to disputes outside the 
routine disputes encountered by the insurance industry is 
extremely limited.  

 

  Generally, attorneys and their clients are not willing to 
give up the element of control that is found in typical 
negotiations. Even in cases where the negotiations are at a 
stalemate, attorneys can always recommend private 
mediation with a professional neutral third party.  



 

eBay Dispute Resolution 



WHAT IS ONLINE DISPUTE RESOLUTION? 
 

 Online dispute resolution is a new, unbiased 
method that can help you resolve disputes that may 
arise involving eBay transactions. SquareTrade, 
eBay’s preferred dispute resolution provider, offers 
two services: a free web-based forum which allows 
users to attempt to resolve their differences on their 
own or if necessary, the use of a professional 
mediator.  

 



 
What are the benefits and costs of this 

service? 

   All eBay buyers and sellers can use this online dispute resolution 
service. It’s free to file a complaint. SquareTrade will contact and 
encourage the other party to respond to your case. 
 
 You can then try and settle your dispute through SquareTrade’s 
free Web-based process and patent-pending technology. A significant 
number of complaints are directly resolved in this way. 
 
 Because we believe this service helps make eBay a better place 
to trade, you can request the assistance of a professional mediator for 
$15 (eBay will subsidize the rest of the cost).  



Benefits of eBay Dispute Resolution 

  In addition to turning a negative episode into a positive 
one, using SquareTrade can help:  

 

• Resolve misunderstandings fairly  

• Provide a neutral go-between for buyers and sellers;  

• Reduce pre-mature negative feedback  

• Generate trust in the eBay community  

 How can I start the dispute resolution process? 
To start the process, file a complaint. 

 



How to File a Complaint  
 
You will be asked to complete these steps via an online form:  
 
• Create a SquareTrade User ID and password  
• Enter complaint details.  
 
  SquareTrade will send a notification email to the other party who 

can then respond to you. Your complaint and the other party’s 
response will appear in a secure area on the SquareTrade Web site. 
Only you, the other party and the mediator (if you choose to involve 
one) will be granted access. Disputes are often successfully settled 
with this independent resolution method. 



  If you’d like, you can also use a SquareTrade 
mediator for $15 to guide you through the Web-
based process. The mediator works to understand 
both points of view and to help develop a fair, 
agreeable settlement. If a resolution can’t be 
reached, the mediator will recommend a solution 
based on principles of fairness and good conduct. 

 
This process generally takes 10 days.   



















Modria/Juripax 















American Arbitration Association 

Mediation.Org 



ONLINE MEDIATION 
 

 Online Mediation is a service designed for 
disputes in which there are only two parties and 
neither the claim nor any counterclaim has a value 
greater than $10,000.  The entire mediation process 
is conducted online with no telephone sessions and 
no face-to-face meetings.  
 
  



 Disputes parties consider to be fairly straightforward are good 
candidates for this service due to its speed, efficiencies and very lower 
cost.   The service offers the following: 
 
• A trained, experienced Mediator.org/AAA Staff Mediator is assigned to 

handle the matter from start to finish. 
 

• The mediator usually is appointed within 48 hours of receipt of the 
responding party's agreement to mediate. 
 

• A flat fee of $200 includes the mediator's time; there are no additional 
mediator-related or administrative costs. 

 
 The mediation is conducted via chat room and instant messaging 
(IM), which provides both a private chat room for each party to chat with 
the mediator in a confidential setting and an ability for the parties to chat 
in joint session. 
 



Picture It Settled® 
• Helps parties evaluate cases with probabilistic 

scenarios. 

• Draws on historically successful negotiating 
rounds to help users plot successful negotiation 
moves targeting their evaluations. 

• Uses the Settlement Prophet™ application to 
project when the parties are likely to settle and the 
amount of the settlement. 



Data 
  The Picture It Settled® database contains 

thousands of cases contributed by lawyers, 
companies, mediators, and other sources. So that 
we could test early conclusions from this control 
set of data, we introduced smartphone apps that 
allowed users to draw settlement infographics with 
an algorithm. In doing so, they augmented the 
control data set with several thousand more 
anonymous cases. 



  The resulting database looks like U.S. 
case filings. Employment and personal 
injury cases represent the largest 
concentrations, but intellectual property and 
construction claims are well represented. 
Since litigation is localized, the cases cover 
most jurisdictions but expectedly 
concentrate in the major litigation centers. 



Database States by Dispute Resolution 
Frequency 









ADR via Skype/FaceTime 

  Skype was initially created as a way for users to 
communicate by video and instant messaging over the 
internet. However, as technology has increased so has 
Skype’s services. On top of video and instant messaging, 
Skype now offers file transfers and videoconferencing. 
Traditional mediators and negotiators have taken 
advantage of these advanced services. Mediators can work 
with clients from all over the world at lower costs than 
traditional face-to-face mediations.  



  FaceTime is an application on iPhones that allow 
users to communicate via video as well. While it is not 
identical to Skype, its video capabilities are identical.  

 
  Both Skype an FaceTime are ideal options for clients 

who cannot or do not want to travel to the mediator’s 
office (or the mediation’s location). It would be difficult to 
review all documents over video, however, necessary and 
important documents can be sent by email, fax, or Skype’s 
file transferring.  
 



• Skype and FaceTime are types of online 
dispute resolution (“ODR”) that allow 
clients to resolve their disputes from 
anywhere in the world.  

 
• These types of ODR reduce costs, eliminate 

barriers to resolution, and better 
accommodate busy schedules. 



              Charles R. Steele 
 
              Steele Law Offices 
     360 Lee Avenue 
          Clarksburg, WV 26301 
      304-624-4004 
          www.steelelawoffice.com  
 
 Chuck Steele is a 1992 graduate of the West Virginia University College of Law. 
Following graduation, Chuck practiced law with the firm of Cozen O' Conner in Charlotte, NC – 
primarily representing plaintiffs in the field of real property subrogation/recovery.  He has taken 
and passed three bar exams: North Carolina; South Carolina; and West Virginia. 
 
 In 1996, he returned home to West Virginia to begin a practice with his much older 
brother, Tom.  While at Steele Law Offices, the two have collectively tried over 125 cases to 
jury verdict representing both plaintiffs and the defendants.  He has litigated cases involving 
personal injury; product defect; aviation; construction;  employment; professional negligence; 
insurance coverage; extra-contractual liability; toxic torts; fires; and structural collapse. 
 
 Both Tom and Chuck maintain an active mediation practice – though most would say 
Chuck is more effective; easier to get along with; and more fun.   



 
  
 
 
     Difficult Insurance/Coverage Issues 
           In Mediation 
 
 
 
 I.  Construction Case: 
 
  Homeowner sues Contractor for his work and that of his subcontractors. 
  Contractor counterclaims against Homeowner for unpaid work. 
  Insurance Co. defends Contractor under ROR. 
  Do you promote harmony or conflict? 
 
 II.  Personal Injury Action: 
 

Defendant brings questionable counterclaim for damages on a pro se basis.  His 
rationale: It’s the principle of the matter. 
Defendant’s insurer wants to settle – but claim can only settle if Defendant drops 
counterclaim. 

  Litigating and mediating over Principle   
 
 III.  Insured/Insurer Conflicts: 
 
  Insured-Defendant wants to fight it out. 
  Insurer wants to reach a resolution. 
  Which Buttons are you going to push? 
  Is our role merely to help settle cases in all cases? 
 
 IV.  Shamblin Tactics: 
 
  Trial approaching. 
  Insurer has offered limits. 
  Plaintiff’s counsel says its too late. 
  Insured is present at mediation. 
  When the policy just isn’t enough. 



Oscar M. Bean is a graduate of the WVU College of Law and has been practicing law in West Virginia, 
continuously since 1975.  For the last fifteen years, he has primarily mediated civil cases, excluding 
divorces, but for most of his practice, he was devoted to the general practice of law, with a 
concentration in personal injury work on both the Defendant and Plaintiff’s side.  Bean is a former 
prosecuting attorney, an inactive real estate broker, and a longtime bank director of a NASDAQ listed 
bank holding company.   He practices with the law firm of Bean & Bean, in Moorefield, WV.  Bean 
estimates that he has mediated  1200  or more cases in Circuit or Federal District Court.  
 



Landers Bonenberger is Of Counsel with the Wheeling firm of McDermott & Bonenberger.  He 
received his undergraduate and J.D. degrees from The University of Notre Dame.  He is a 
member of several Bar Associations and practice before multiple West Virginia and Federal 
courts.  He has been granted privileges before the U.S. Supreme Court.  He is a Fellow of the 
American College of Trial Lawyers and a West Virginia Bar Foundation Fellow.  He has been a 
litigator for over 45 years and has 15 years of mediation experience.   
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